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IN MEMORIAM 


RONNI G. JONES 
April 12, 1941—November 7, 2002 


The Wisconsin Judicial Benchbooks have bome the imprint of their Project Editor, Ronni Jones, 
since 1988 when Ronni first assumed this task for the Office of Judicial Education. In that time, 
the judges and lawyers of this state have benefited from her focused dedication to the creation 
and maintenance ofa useful, practical resource for Wisconsin’s trial judges. And those of us who 


had the good fortune to know and to work with Ronni have benefited from the friendship and 
collegiality of this vibrant, witty, and generous woman. 


Ronni brought to her work a fierce intelligence and a logical and discerning approach to solving 
problems. Along with it came a marvelous sense of humor and a dry wit served up with a trace of 
a Brooklyn accent. Ronni was the genuine article. It was fun to see her discuss a case or a legal 
issue with a group. She was energized by the intellectual discussion, but always with a purpose; 


she unfailingly kept her eye on the practical goal of how the end product could be used to assist 
judges. 


Ronni's commitment to judicial education is perhaps not surprising. When she entered law 
School at the age of 42, she had already combined raising a family with a history of work in 
iruningandeducsrion, and a track record of commitment to volunteerism and public service. 
d for 40 years to P. Charles Jones, a bright and thoughtful Dane County judge 
member of the Civil Benchbook Committee. And she loved a 


Ronni’ 's relationships with the people she knew and worked with. 
tious, encouraging and delighting in conversation whether around 
nner table. She was a facilitator in the best sense of the word; she 
n the discussion or in the gathering or in the party. 


the abiding friendships developed in the course of her work. 
a judicial educator who helped to make us better judges. And 
friend who, along the way, helped to make us better people. 
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For 40 years now, the Wisconsin Office of Judicial Education and the hard-working members of the five 

Benchbook Committees have provided Wisconsin's judges with a practical, everyday working tool for 
Judging cases fairly, correctly, and efficiently, The Benchbooks are a comprehensive guide, a distillation 
of the law as well as the experience, practice, and thought of many outstanding Wisconsin judges and 
attomeys, The Benchbooks have proved particularly valuable to new judges and to experienced judges 
who are periodically rotated to new assignments. 


The original Benchbooks, first published in 1982, numbered only three. There have been many 
improvements since: 


SUALIYANAINI | 


In the 1980s, we took the growing family law materials out of their original volume, where they had 
been joined with the probate, mental health, and juvenile materials, and published them as a separate 


volume. In 1994, juvenile materials and probate and mental health materials were given their own 
Separate volumes. 
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Since the fall of 1983, the State Bar of Wisconsin has made the Benchbooks available to the legal 

community at large. The Judicial Education Office is grateful for the enthusiastic technical 
Publication assistance provided over the years by the State Bar directors and their staff. 

= The Benchbooks have become a collective work of a much broader group of experts. In the 

beginning, the Benchbook volumes were primarily the product of a relatively small group including 

p the Director of Judicial Education, the Benchbook Project Manager, members of a single advisory 

ittee, individual judge and attomey contributors and reviewers, and a series of part-time 

g with the Judicial Education Office as researchers and editors. A tremendous 

was performed by the “Judicial Editor,” Judge Angela B. Bartell. Since 1992, 

as been spread among five committees (one responsible for each volume), whose 

dit most of the rough drafts and all final substantive drafts of updates, revisions, 

r 1993, they have been assisted by a permanent researcher/editor who fills a 

Judicial Education Office, Program Attorney Ronni Jones (to whom all of 

ee the memorial at the front of this volume) was the first. Between 

‘were served by Attorney Karla Baumgartner, until she assumed the 

fice of Judicial Education. In 2016, Attorney Hana Miura became the 
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to take advantage of periodically scheduled rev 
t them and making them more user-friendly. 


es online, for even more immediate and convenient 


? 3 two- or 
X Committee Chairs serves a term of five years. Committee members serve 
Each of the Ded ‘may serve more than one term. The original benchbook committees were as 
three-year 


follows: 


i "hair 
ivil: Dane County Circuit Judge P. Charles Jones, [e 
ge Kenosha County Circuit Judge Michael S, Fisher 
Manitowoc County Circuit Judge Fred H. Hazlewood 
Oneida County Circuit Judge Robert E. Kinney 
Milwaukee County Circuit Judge Francis T. Wasielewski 


Criminal: Waukesha County Circuit Judge Kathryn W. Foster, Chair 
Barron County Circuit Judge Edward R. Brunner 
Milwaukee County Circuit Judge John J. DiMotto. 
Marathon County Circuit Judge Michael W. Hoover 
Milwaukee County Circuit Judge Patricia D. McMahon 


Family: Eau Claire County Circuit Judge Thomas H. Barland, Chair 
Milwaukee County Circuit Judge Patricia S. Curley 
Marathon County Circuit Judge Vincent K. Howard 
Waukesha County Circuit Judge Robert G. Mawdsley 
Rock County Circuit Judge James E. Welker 


Juvenile: "Milwaukee County Circuit Judge Christopher R. Foley, Chair 
Waukesha County Circuit Judge Lee S. Dreyfus, Jr. 

Waupaca County Circuit Judge John P. Hoffmann 

Dane County Circuit Judge Sarah B. O’Brien 
Racine County Circuit Judge Nancy E. Wheeler 


X 


— Walworth County Circuit Judge James L. Carlson, Chair 
i Waukesha County Circuit Judge Marianne E. Becker 
ne County Register in Probate Atty. Daniel A. Breunig 
County Reserve Judge Dennis D. Costello 
iukee County Circuit Judge William Shaughnessey 


to these individuals and groups: 
gela B. Bartell, who served as Judicial Editor for an entire decade, and who, as a 


rs of writing and editing and unwavering dedication, devotion, and gui 
and established them as the resource judges and lawyers Mon E 


makes possible not only the Benchbooks, but all 
Judicial Education Office for the Wisconsin ee ‘aad 


or of the Office of Judicial Education from 1997 to 2013. His 


puse provided a solid foundation for ensuring that 
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We wish to thank the following people who contributed to the Wisconsin Judicial Benchbooks 
and supplements. Their generous contributions and assistance make these benchbooks reflect * 
Wisconsin's best judicial practices and techniques. To each of them the Supreme Court Office of = 
Judicial Education expresses its profound gratitude, z 
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Judicial Editor (1982-1992) Project Director 2 
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Circuit Court of Chippewa County 2 H 
EE! 
Hon. Lowell D. Shoengarth $" 


Circuit Court of Clark County 
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Commissioner 
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Circuit Court of Milwaukee County 
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Court of Appeals, Disirict I 
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Circuit Court of Wood County 


Hon. Frederic W. Fleishauer 
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Circuit Court of Racine County 
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Wisconsin Judicial Council 


Hon. William D. Gardner 
Circuit Court of Milwaukee County 
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Circuit Court of Waukesha County 


Hon. Henry G. Gergen 
Reserve Judge, Dodge Courty 


Hon. Gary A. Gerlach 
Circuit Court of Milwaukee County 


Hon. Janine P. Geske 
Circuit Court of Milwaukee County 


Atty. Jack C. Hoag 
Janesville 


Atty. Robert J. Kaiser, Jr. 
Assistant District Attorney, Dane County 


Hon. Ronald D. Keberle 
Reserve Judge, Marathon County 


Hon. Robert E. Kinney 
Circuit Court of Oneida County 


Atty. James J. Koepke 
Beloit 


Hon. Daniel L, LaRocque 
Court of Appeals, District III 


Hon. J. Richard Long 
Circuit Court of Rock County 


Hon. Mark Mangerson 
Circuit Court of Oneida County 


Hon. Victor Manion 
Circuit Court of Milwaukee County 


Atty. Edward S. Marion 

Madison 

Hon. Patricia D. McMahon. 

Circuit Court of Milwaukee County 
Atty. Louis X. Mineau. 
Beloit 


Hon. Neal P. Nettesheim 
Court of Appeals, District IT 


Hon. George A. W. Northrup 
Circuit Court of Dane County 


Hon. Peter G. Pappas 
Circuit Court of La Crosse County 


Hon. Gregory Peterson 
Circuit Court of Eau Claire County 


Any. William W. Rentz 


Atty, Eric Schulenburg 
Assistant State Public Defender, Madison 


Hon. James B. Schwalbach 
Circuit Court of Washington County 


Hon. Michael J. Skwierawski 
Circuit Court of Milwaukee County 


Atty. George K. Steil, Jr. 
Janesville 


Hon. Timothy L. Vocke 
Reserve Judge, Oneida County 


Atty. Gary E. Watts 
Beloit 


Hon. Lec E. Wells 
Circuit Court of Milwaukee County. 


Atty. Richard T. Wemer 
Janesville 


Hon. Thomas S. Williams 
Circuit Court of Winnebago County 
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CR 1: VICTIMS’ RIGHTS 


1. Selected Definitions. 

2. Constitutional Rights 

3. Consultation Requirements . 
4. Court Action. 
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1. Selected Definitions 


A. “Child” is person who is less than 18 years of age, 
except as provided in § 950.02(3) 


B. “Family member” is spouse, minor child, adult child, 
sibling, parent, or legal guardian 


C. “Victim” is any of the following 


RING ISSUES 


Wis Const art I, 


§9m(2)(a)-) 


2. Constitutional Rights 


A. Crime victims have the following rights during the 
criminal and juvenile justice process 


Be treated with dignity, respect, courtesy, sensitivity, 
and fairness 


1 


2) Privacy 


a. Privately held medical records are privileged from 
disclosure 


3) Proceedings free from unreasonable delay 


4) Timely disposition of the case, free from unreasonable 
delay 


5) Upon request, to attend all proceedings involving the 
case 


6) Reasonable protection from the accused 


7) Upon request, to reasonable and timely notification of 


Stv M.LJ.N.L. a. Restitution request still subject to statutory hearing 
(In Int of M.LJ.N.L.) procedures and criteria. 

No 2021AP 1437 

(Wis. Ct, App. 2/28/2024) 

(publication 

recommended) 

See also §§ 938.345) 

973.20 


14) Compensation 


15) Upon request, reasonable and timely information about 
the investigation and outcome of the case 


16)Timely notice of all rights and how they can be 


enforced 
Wis Const art I, § 9m(6) B. Victims are not afforded party status to a case 
Rt 1, § 9m(2) C. Victims’ rights shall be protected in a manner no 
E RA less vigorous than the Defs, but may not supersede 
2023 W139, 1 44 a Def's federal constitutional rights 
407 Wis. 2d 195 
3. Consultation Reqi 
A. Ct to inquire whe 
consultation requ 
$:971.08(1)(d) 1) Before accepti: 
$971.095(2) 
$ 950.04(1v)6) 
§ 971.315 2) Before dismiss 
8$971095(2) 
$950.04(1)6) 
8$972.14(2m), (3) 3) Before pron 
$ 950.04011), Gn) P 
4. Court Action 
$971.10000)9, A. Ct must consid 
§950.04(1y)(ax) 


continuance 


, Ct must allow victim to make 


B. If requested by vi 


Wis Const art I, 
a statement at sentencing 


§ mÀ 
§ 972.14(3)(0) 
§ 950.0401v)(m) 


Ct must allow victim to attend all proceedings 


Wis Const art I, 
involving the case 


EH B 9m 
5i $ 950.04(19)0) 
è 
Except Ct may sequester testifying victim if necessary to 


$ 950.04(1v)b) 


3 906.1834) provide a fair trial 


Mere presence of victim during testimony of other 
witnesses may not form sole basia to sequester victim 


Wis Const art I, D. Ct shall order restitution to victim 


§ 9m(2)(m) 

$973.20(1r) 

8.950.041) 

St v Gribble 

2001 WI App 227 

248 Wis. 2d 409 

E. Ct must allow service representative to accompany 
victim of abusive conduct, other than when victim is 
testifying or is represented by counsel, and may 
allow service representative to address Ct on behalf 


of victim 


$ 895.45(2) 
$ 950.04(1v)(c) 


950.045 F. Victim advocate may accompany victim of sexual 
assault, child sexual assault, human trafficking, and 


related offenses at law enforcement interviews, 
prosecution interviews, department of corrections 
proceedings, Ct proceedings, and postconviction 
proceedings 


à RD, G. Cty must provide separate waiting room for victims 
: or, if not practical, other means to minimize contact 


with Def 


b. Standing 


Wis Const art I, i 
t art I A. Crime victim has standing t 
89m) g to assert rights in any Ct 
§ 950.105 in Cty in which alleged violati. 
A on oceurred or may 
CR 14 


(2024) 


Sua Const art 1 B. Crime victim or Atty may assert and seek in any Ct 
RMOR enforcement of any right and the Ct shall act 
promptly and afford a remedy 


NOTE: The order in RMC Form CR-297 requires the Ct to 
specify the date on which it held a hearing on the request 
for enforcement of the victim's rights, 


eae C. Crime victim may obtain review of adverse 
decisions by filing petition for supervisory writ with 


appellate Cts 


CR 2: INTERPRETERS 


1 
2. 
3. 
4. 
5. Cost of Interpreters 
6. Use of Interpreters 
7. Introducing Recordes 
Non-English Language 
8. Court Interpreter Code of Ethics. .. CR 2-9 
9. Suggested Voir Dire of Interpreter Qualifications . CR 2-10 
10. Jury Instructions ........... MUI M VESPA 
1. When Should an Interpreter Be Appointed? 
5$ 885.38(3Ya) A. In all proceedings, if Ct determines that person has 
limited English proficiency and that interpreter is 
necessary á 
§885.38(1)(b) 
See generally Americans 
(ADA), 42 USC 
$$ 12101-12213 
Stv Ye 
201 Wis. 24 725, 733-34 
(Ct. App. 1996) 
Strook v Kedinger 
l 2009 WI App 31 


316 Wis, 2d 548 


4) Such determination does not require EE gum 
and may be capable of being made upon asking a few 


questions 


If Ct is recipient of any type of federal funding 


f: Title VI Civil Rights Act, B. h m; 
ži 49 USC § 20008; Exec through any source, it must comply with Title VI of 
$i Sees the Civil Rights Act, which prohibits discrimination 
shed on the basis of national origin 
É 1) Ot must ensure meaningful access is provided to 
g persons with limited English proficiency 
i ‘See 67 Fed Reg 41455 2) Ct must determine importance of service, including 
I: consequences of not providing interpreter or providing 
inadequate interpreter | 
C. Waiver of interpreter 
$885.38(9) G9) 1) Ct must advise person of right to qualified interpreter 
§ 885.38(4)(a) 2) Ct may accept waiver of right to a qualified interpreter 
at any point if Ct advises the person of the nature and 
effect and determines that waiver made knowingly, - 
intelligently, and voluntarily. 
$885.38(4)(b) 8) Person may retract waiver for good cause at any point 
St v Neave 4) Right to interpreter i i 
NM ; zproter is personal right and cannot be 
n cers) waived by Defs Atty 
2. Suggested Voir Dire to Establish Need for an 
Interpreter F 
Recommendation See Working with Interpreters in Wisconsin Courts— 
Benchcard for Judges, https://www.wi S 
jud 7 -wicourts.gov/services/ 
judge/docs/interpreterbenchcard.pdf. Judges can also 
this benchcard at the end of the Criminal Benchbook AG 
Judicial Dashboard: gok ap tho 
A. Elaborate hearing unnecessary 


1) Ask open-ended uesti comp! 
sentences as an Bis eda Ps 3 r s 


CR22 
(2023) 


= 


§ 885.38(1)(c) 


$906.04 
§ 885.88(5) 


§ 885.386) 


proceedings or to express himself/herself in English, 


2) When in doubt about person's ability to comprehend i 
appoint interpreter. a 


B. Suggested questions: 


1) How did you come to Ct today? 
2) Describe your education for me 
3) Please tell me about your home country 
4) What is the purpose of your Ct hearing today? 


5) Please describe what you see in this courtroom 


3388005 Lv TVYL à 


6) How did you learn English, and what is most difficult 
about communicating in English? 


3. Who Is a Qualified Interpreter? 
A. A “qualified interpreter" is able to: 


1) Readily communicate with the person. 


jNIQa320ud 
sorrow 


2) Orally transfer meaning to and from English in the 
context of a Ct proceeding 


8) Readily and accurately interpret, without omission or 


additions, conserving meaning, tone, and style of 
original statement 


B. Interpreter must be qualified and sworn as an. 
expert. See infra Sec. 4 


C. Any party may object to use of a particular 


interpreter and Ct may remove for good cause (See 


infra Sec. 9—Suggested Voir Dire of Interpreter 
Qualifications) 


victims: 


INTERPRETERS 


§ 885.3807) 


885.38(2) 


§ 885.385) 
£906.04 


$ 885.38(3)(a) 
OAG 9-08 (10/24/08) 


Americans with 
Disabilities Act (ADA); 
ADA Amendments Act 
of 2008 


§ 885.38(3)(a) 


E. Supreme Ct 


e need to find a qualified 


D. Delay resulting from th: e 
Mies Y ate good cause to toll time 


interpreter may constit 
limitations 


ust ostablish policies for recruitment, 
ification, and discipline of Ct 
rs, A list of certified interpreters is 

pai/www.wicourts.gov/ 


training, et 
interprete: 
available online at http 
services/interpreter/seni ch.htm 


. Interpreter Oaths 


A. Interpreters at trial must take oath that they will 


correctly interpret all proceedings 
1) "Do you solemnly swear or affirm that you will 
interpret truly, accurately, completely, and 
impartially?” 
B. Sign language interpreters who accompany jurors 
into the jury room need an additional oath 


1) “Do you solemnly swear or affirm: that you will not 
participate personally in the jury's deliberations, nor 


make any comment about your personal recollections of 
the evidence or your opinions about the outcome of this 
case; and that you will not disclose or comment upon 
anything that you hear in jury deliberations unless 
ordered to do so by the Ct?” 


5. Cost of Interpreters 


A. Interpreters provided at public expense: 


1) When interpreter needed because of a disability 


2) When person needing interpreter services is 


a, Party 


Prokel v. Indiana 
100 F. Supp. 3d 661 
(SD Ind 2018) 


$ 885.38(8)(a) 


$ 885.38(3)(e) 


StvLe 
184 Wis. 2d 860 (1994) 
of. 885.381) (8) 


$.585.38(8)b) 
Stv Le 
184 Wis. 2d 860 (1994) 


. Testifying witness 
. Alleged victim, as defined in 8 950.02(4) 


d. Parent or legal guardian of minor party or legal 
guardian of party 


e. Another person affected by the action, as deemed 
necessary and appropriate by Ct 


£. Spectator, if interpreter needed because of disability 
B. Who pays 
1) Cty pays expenses for in-Ct proceedings before Circuit 
Ct 


2) Director of State Cts reimburses counties for 
interpreter services as provided in §§ 885.38 and 
758.19 


C. Out-of-Ct services 


2) Out-of-Ct services: 
PSIs and witness 

responsibility of. 
were rendered 


B. By telephone or audiovisual means 


or videoconference at 


1) Interpreter may act via telephone 
proceedings other than trial 


Recommendation 2) Telephone interpreter services can be 
efficient for rare languages, short nonevidentiary 


eney matters 


proceedings, em 


vicrims’ 


3) Qualified in-person interpreters preferred for longer 


proceedings 


4) Ct must still inquire into interpreter's qualifications 


INTERPRETERS 


desc ed C. Multiple interpreters: Ct may appoint more than 
A Hani k for Court. " 2 

Interpreters etus one qualified interpreter when necessary 

Teams (Nov. 30, 2015), 

https://www. wicourta. 


gov/services/interpreter/ 
docs'inthandbook.pdf 
1) Recommended when Def and witness both need 
interpreters 
2) Recommended for trials and proceedings over 2 hours 
8) Recommended for multiple Defs when needed for 
attorney-client consultation 
St v Santiag 
I 4 cH 4) nM and Def to communicate while witness 
ifying 
D. Interpreter for juror 
$ 885.38(3)(c) 1) Ii à 
) x Gd NS cts person is part of a jury 
b appoint an i 
im interpreter for that 
CR 2-6 


(2023) 


2) Sign language interpreters who accompany jurors into 
the jury room need an additional oath 


| a. “Do you solemnly swear or affirm: that you will not. 
participate personally in the jury's deliberations, 
nor make any comment about your personal 
recollections of the evidence or your opinions about. D 
the outcome of this case; and that you will not l 
E 
t 
e 


disclose or comment upon anything that you hear in 
jury deliberations unless ordered to do so by the 
ce? 


E. Instruction to Jury 


Eee 1) Ct should clarify role of interpreter 


a. "We will have an interpreter assist us through these 
proceedings. The interpreter is here only to 
interpret the proceedings and to enable us to 
communicate with each other. The interpreter is not 
a party in this case, has no interest in this case, 
does not take sides, and is not allowed to give legal 
advice or any other assistance” 


F. Privilege and hearsay 


$905.015 1) For privileged comm 
privilege on behalf of a pe 
interpretation who hold 


evidence to the contrary 


St v Patino 2) Interpreter's words a 
17 ise 20245 the Def or witness for 


G. Caution: Shackling dis: 
ability to communicate - 


VICTIMS" 


— M IERPRETERS. 


WI Court Interpreter 
Program, Guidelines for 
Recorded Evidence in a 
Non-English Language 
(2/20/23), httpe:/Arww 
wicourts.gov/eervices 
intorpeoter/docs/ 
guiderecevidence pdf 


5901090) 


$901.09 cmt 


WI Court Interpreter 
Program, Guidelines for 
Recorded Evidence 


(220/23) 


§ 901.092), (3) 


WI Court Interpreter 
Program, Guidelines for 
Recorded Evidence 
(2/20/23) 


CR2-8 
(2024) 


7. Introducing Recorde 


d Evidence in English or 
Non-English Language 


ents, voice recordings, 
anslated into 

ar items in English to be translated 

uage. Examples include 911 

ew recordings, and 


ves documt 


. Typically this invol 
glish to be 


English; OR sin 
into a non-English lar 
call recordings, police intervi 


surveillance recordings 


g the interpreter to render an 


Ct should refrain from asking 
‘of non-English audio and 


instantaneous interpretation 
video recorded evidence 


B. Ct may require a lengthy writing in non-English to 
be accompanied by a written translation into 
English with attached affidavit by the translator 
stating qualifications to perform translation and 
certifying it is true and correct 


1) This requirement is not intended to apply only to 
written documents. Should also apply to recordings 


Ct should inform parties before trial or hearing that a. 
transcription and translation of any non-English 
recorded evidence is expected to be filed before the 
hearing or trial 


x 


3) Party may object to all or parts of a translation or to 
te qualifications of the translator. Ct may require 
objecting party to submit an alternative tr: ipti 
and translation ey 


C. If Ct asks interpreter to inte: 
I k rpret recorded evi: 
5 gh best practice is for Ct to allow SS 
interpreter to become familiar with cord 
evidence and provide a transcript ios s 


SCR 63,003 


SCR 63.01 


SCR 63.01 emt 


SCR 63.02 


SCR 63.03 


SCR 63.04 


SCR 63,05. 


8. Court Interpreter Code of Ethics 


A. Applies to: 


1) Foreign language interpreters 


2) Sign language interpreters 


3) Real-time Ct reporters when providing access for deaf 
or hard-of-hearing Ct users 


B. Interpretation must be complete and accurate 
1) Must not alter, omit, or add to meaning of what is said 


or written 


2) Must not explain purpose of hearings or forms 


3) Will need to prepare for Ct by reviewing file, 
documents 


C. Interpreter must accurately disclose qualifications 
and experience 


D. Interpreter must be impartial and unbiased 


1) Real or perceived appearance of conflict of interest 
must be reported to Ct. 


E. Interpreter must maintain a professional demeanor 
F, Confidentiality and restriction on public comment 


1) Interpreter must protect all privileged and confidential 
information 


2) Interpreter may review confidential parts of record if 
relevant to the hearing to be interpreted 


LNW viaaa 0530 
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r must not publicly discuss or offer opinion 
‘oven when matter is not privileged or 


3) Interprete 
on any matter, 
confidential 


SCR 63.06 


SCR 63.07 G. Interpreter shall not: 


1) Give legal or other advice 

2) Express personal opinions to persons using their 
services 

8) Engage in other services or activities while serving as 
interpreter 


H. Interpreters must: 


1) Report to Ct any reservations about ability to perform 
as interpreter 


2) Report to Ct any ethical violation or efforts to impede 
interpreter's compliance with laws, code, or Ct policies 


SCR 63.08 
‘SCR 63.09 


“SCR 63.10 
8) Improve skills through professional education and 
training " 


3) Please describe your experience as an interpreter. Have 
you ever interpreted in Ct before? What kind of 


proceedings? Y 


4) Have you spoken with the person who needs 
interpreting, or do you need a few minutes now to talk? 


Are there any communication problems? 

| 5) Do you know any of the parties, witnesses, or 

I attorneys? Are you aware of any conflict of interest that 
you might have in this case? 

6) Are you able to interpret simultaneously and 
consecutively? Do you understand that you must 
interpret everything said on the record? 

7) Have you read the Code of Ethics for Ct Interpreters in 
the Wisconsin Cts? Do you understand it and agree to 
abide by it? 


10. Jury Instructions 


A. Preliminary instru 
witness 


CR 8: COUNSEL 


l. Right to Counsel ........... 

2. Appointment of Counsel 

3. SPD Appointment of Counse 
4. Judicial Appointment of Counsel 
5. Managing Conflict of Interest .... 
6. 
T. 
8 
9 


Procedure for Ct Determination of Indigency 
Substitution or Discharge of Counsel......... CR 3-9 
Waiver of Right to Counsel 
. Standby Counsel...... 
10. Out-of-State Counsel 
US Const Mr i 
AS EAT S is 1. Right to Counsel 
v California 
83 SCt 814 (1963) 
Powell v Alabama 
53 SCt 55 (1932) 
St v Pultz A. Def has right to Atty at any proceeding in which 
poe Ws 2a 11 (1008) there is possibility of incarceration 


St ex rel Winnie v Harris 
75 Wis. 2d 547 (1977) 


Michigan v Harvey 
110 SCt 1176 (1990) 
St vu Jones 

192 Wis. 2d 78 (1995) 


US v Gonzalez-Lopez 
126 SCt 2557 (2006) 


St v Mazur B. Right to 
90 Wis, 2d 293 (1979) 
Wis JI-Cr SM-30 


Neitzel 
Ay Wis. 24 191 (1980) 


"mamas c9 


St v Wolverton 
193 Wis. 2d 234 (1995) 
St v Lee 

2021 WI App 12 

396 Wis. 2d 136 


Stv Behnke 
155 Wis. 2d 796 (1990) 


Stv Perez 
170 Wis. 2d 130 
(Ct. App. 1992) 


St v Mosley 
102 Wis. 2d 636 (1981) 


4) At prelim 


5) At evidentiary hearings 
6) At arraignment 
7) At trial 


8) At time of return of verdict 


9) At sentencing 
a. Does not include right to counsel at presentence 
interview 


10) Appeals 


a. Right to appointed counsel applies to direct appeal, 
not to collateral att er § 974.06. 


Rahhal v St 3) May not manipulate right to counsel as tool for 


Nu pataas obstruction or delay 
St v Batista 
171 Wis. 2d 690 
(Ct. App. 1992) 
St v Woods 
144 Wis. 2d 710 
(Ct. App. 1988) 
St v Harper 4) Entitled to “effective assistance of counsel” 
57 Wis. 24 543 (1973) 


a. See Ineffective Assistance of Counsel, CR 41 


Faretta v California . mitant constitutional right to 
95 SCt 2525 (1976) E ones Sp 

St v Klessig preset 

211 Wis. 2d 194, 4 8 

(1997) 


1) See Right to Rep: 


St v Darby 
2009 WI App 50 
317 Wis. 2d 478 


$977.07) 


Bie eon E B. Ct has inher 
163 Wis. Á 
(Ct. App. 1991) declines to 


St v Scarbrough 

55 Wis. 2d 181 (1972) 
St ex rel Chiarkas 

v Skow 

160 Wis. 2d 123 (1991) 


vieTims: 


WTERPRETERS 


COUNSEL 


St v Haynes 


$ 977.023) 
Wis Adm Code ch PD 3 


$977.06(4\(a) 


StvLe 
184 Wis. 2d 860 (1994) 


Stv Dean 
163 Wis. 2d 503 
(Ct. App. 1991) 


Ot should appoint SPD for non-indigent individuals 


a j 
circumstances, given limitations on 


ly in rare 
SPD services 


3) When Ct makes appointment, Cty to pay 


Ct may order reimbursement 


a. At conclusion of case, 
of Cty for Atty fees 


C. Change of appointed Atty is in Trial Ct’s discretion 


1) Based on good cause 


3. SPD Appointment of Counsel 


A. Based on rules promulgated under § 977.02(3) 
relating to income, assets, and anticipated cost of 
effective representation 


B. Ct may review any indigency determination on own 


motion or that of Def and shall review 
determination on motion of DA or SPD 


C. Cost of out-of-Ct interpreter hired by defense 
counselis charged to SPD 


4. Judicial Appointment of Counsel 


A. Ct cannot restrict itself to criteria mandated by 
statute for appointment of SPD 


B. Standard: Does Def have sufficient income/assets to 
retain private counsel at market rate iling i 
me prevailing in 


1) Disregard SPD's established cost of retained counsel 


2) Consider fees charged by local pri i 
cone y private counsel in 


x rel Chiarkas 
ow 
160 Wis. 24 198 (1991) 


St ex rel Friedrich 
v Dane Cty Cir Ce 
192 Wis. 24 1 (1995) 


Door Cty v Hayes-Brook 
153 Wis. 2d 1 (1990) 


St ex rel Barth v Burke 
24 Wis. 24 82 (1964) 


St v Buelow 
122 Wis. 2d 465 
(Ct. App. 1984) 


St v Kennedy 
2008 WI App 186 
315 Wis. 2d 507 


St v Dean 
163 Wis. 2d 503. 
(Ct. App. 1991) 


St v Nieves-Gonzalez 
2001 WI App 90 
242 Wis, 2d 782 


4 


5) 


8) If Ct appoints counsel for indigent Def who does not 


meet SPD indigency standards, Cty pays cost 


a, Ot may order non-indigent Def to reimburse Cty 


Rates of appointed counsel to be paid in accordance 
with SCR 81.02 


a. In extraordinary cases, however (euch as no Atty 
willing to take case at rates set forth in SCR), Ct 
may pay Atty higher rate 


Ct must consider all circumstances and make finding 
on Defs financial ability to employ Atty 


a. Burden of proof on Def to show indigency 


b. Finding must be based on facts and not made 
arbitrarily 


€. Ct not required to conduct independent inquiry, but 
must ask enough questions of Def to decide 
question, or order Def to report further to Ct on 
issue of indigency 


C. Relevant considerations 


1) 


7. 
8 


Seriousness of charge 

Whether Def in custody or working 

Cost of retaining Atty 

Income 

Assets from which money can reasonably be raised 
Amount required to provide necessities of life for Def 
and dependents during pendency of case, i.e., federal 
poverty guidelines, See Sec. 6.B., infra, for guidelines 
Emergency costs 

Cost of posting bond to obtain release 


9) Delay in the appointment of SPD Atty before 


Sto Lee 
NT AM preliminary hearing 
a. Number of SPD contacts for appointment 
b. Number of days of delay 
10) Cost of Cty appointment versus cost of lengthy 
incarceration if delay of appointment 
5. Managing Conflict of Interest 
Reno? A. Def has right to separate counsel from co-Def, if 
SU. interests of Defs in conflict 
1) Almost always the case 
Bio i646 (1991) 2) Ct should engage in colloquy with Defs at arraignment 
Stv Kaye 
106 Wis. 2d 1 (1982) 
a. Inquire regarding possibility of conflict 
Stv Miller - \ 


160 Wis. 24 646 (1991) 


St v Miller 
160 Wis, 2d 646 (1991) 


4) Some factors to consider 
a. Duration of Atty-client relationship 
b. Amount of services already rendered 
c. Availability of other lawyer of like caliber 


d. Whether Atty substitution will cause delay 


S5 e. Possibility that prosecutor may manufacture a 
160 Wia 94.646 991) conflict to eliminate formidable lawyer as adversary 
Karlin v St 


C. Prosecuting Atty should never be appointed to 


E BLISS (ee) represent indigent Def 


1) Part-time DA, Ase't AG, US Atty 


M 2) Not necessarily an actual conflict when Defs Atty is 
(Ct App. 1995) former prosecutor of Def 


a. 5 years earlier and not in same 


Stv Love 
227 Wis. 2d 60 (1999) 


appointed 


6. Procedure for 


B. Determine whether Def is indigent 


1) Review Petition and Affidavit 


2) If Defs income is from AFDC/W-2 benefits, or if 
financial information shows Def within federal poverty 
guidelines, Def may be considered indigent 


3) Federal poverty guidelines are not the exclusive 
measure of indigency; many federal and state social 
service agencies employ an indigency benchmark 
higher than the federal poverty guidelines 


89 FR 2961 (1/17/24) 2024 Poverty Guidelines 


4) Ct may order reimbursement to Cty 


a. Payment schedule 


b. Wage assignment 


7. Substitution or Discharge of Counsel F 
SO A. Indigent Def entitled to competent counsel, but not | 
326 Wis. 2d 380 counsel of own choosing | 
St v Lomax 


Tis Win Ri sve CDS) B. Substitution of counsel within discretion of Ct 


1) SPD will appoint successor counsel if Ct permits 


withdrawal of current counsel [| 
St v Kazee C. Make inquiry of Def if Def at any time makes | 
146 Wis. 2d 366 (1988) substantial complaint that could reasonably be | 


interpreted as request for new counsel 


St v Lomax i 
TOC RE S D. Consider following factors 
St v Princas 

2009 WI App 28, 1 13 

316 Wis. 2 414 

St v Jones 

2007 WI App 248 

306 Wis. 2d 340 


St v Boyd. 1) Whether defense shows conflict so great that it likely 

2011 WI App 25, 1 13 results in a total lack of communication that prevents: 

331 Wis. 2 697 an adequate defense and frustrates a fair presentation. 
of the case—ie. makes continued representation — — 
untenable i 


Stu Boyd 
2011 WI App 25, 1 21 
331 Wis. 2d 697 


Convenience or inconvenience to parties, witnesses, 


5) 
and Ct (timeliness) | 
a. Bleventh-hour requests generally frowned on as 
tactic to delay trial 
b. However, last-minute bona fide conflict between Def 
and counsel could justify delay 
6) Whether delay seems to be for legitimate reasons or 18 
dilatory 
‘St v McDowell 1) The perjury dilemma, see CR 41, Sec. 2.E.4) and 
A CR 26, Sec. 15 


272 Wis. 2d 488 


Phifer v St 8) Other relevant factors 
64 Wis. 2d 24 (1974) 


E. Trial Ct to strike proper balance between 
constitutional rights of Def and efficient 


administration of justice 
8. Waiver of Right to Counsel 


St v Bangert AL Al n 
Ert SLIDE t plea of no contest or guilty 


1) By knowing and voluntary waiver of right to counsel 


Ste B. To represent self at trial 


211 Wis. 24 194 (1997) 
St v Elessis i 1 i 
ote. nae TD 1) By knowing and voluntary waiver of right to counsel 
(1997) 

Imani v Pollard 

826 F3d 939, 944 

(Tth Cir 2016) 


Indiana v Edw i 
128 SOt 2379 ( ree 2) By demonstrating competency to represent self 
St v Klesoig 

211 Wis. 2d 1944 9 

(1997) 

Imani v Pollard 

£26 F3d 939, 944 

(7th Cir 2016) 


2 , 
Tero ucaliomia 3) Persons of average ability have independent 
constitutional right to represent selves 


CR 3-10 
(2023) 


Imani v Pollard: 
826 F3d 939, 944 
(7th Cir 2016) 

Wis JI-Cr SM-30. 


St v Klessig 
211 Wis, 2d 194 (1997) 


Indiana v Edwards 
128 SCt 2379 (2008) 


(distinguishing Godinez v 


Moran, 113 SCt 2680 
(4993)) 


Imani v Pollard 
826 F3d 939, 944 
(Tth Cir 2016) 


4) Determining competency to represent self 


. By colloquy with Def on the record 


* Deliberate choice to represent self 


* Aware of difficulties and disadvantages of self- 
representation 


+ Aware of seriousness of charge(s) 
e Aware of general range of penalties 


Requires more than mental competency to proceed 
or plead guilty 


* Is more than merely understanding charges and 
being able to assist counsel 


Average person competent to represent self, unless 
specific problem or disability exists, which may 
prevent meaningful defense from being offered 


. Factors to consider. 


* Background of Def 
— Education 
— Literacy 
— Fluency in English 
— Physical or psychological condition that may 
significantly affect ability to communicate 
defense to jury 
* Experience of Def 
— Familiarity with courtroom proceedings 


— Awareness of difficulties and disadvantages 
of self-representation 


— Appreciation of seriousness of charge 


CR3-11 


— Knowledge of general range of possible 
penaltios d 


Conduct of Def must demonstrate intentional 
relinquishment of known right to counsel ) 


St v Dio ac 

ee ©, Forfeiture of counsel explicitly or by conduct | 

(Ct. App. 1996) [ 

EUN. 1) When Def dly, despi ings that trial will 

199 Wie. 24 72: repeatedly, despite warnings tha! ial 

Ste Haste ce proceed, refuses to accept services of appointed counsel, 
and refuses to represent self, Def can forfeit right to 


176 Wis. 241 
(Ct. App. 1993) / 
iei lawyer by conduct, by operation of law 
144 Wis. 2d 710 


i (Ct. App. 1988) 


asnan a 


dee 2) Right to counsel cannot be manipulated so as to 


171 Wis. 2d 690 
ALIM obstruct orderly procedure of Cts 


Stu Verdone 3) State's burden to show Def's conduct demonstrated 


195 Wis. 2d 476 p 
(Cage 1996) forfeiture 


Cummings 
199 Wis. 2d 721 (1996) 


Stv Cummings 
199 Wie. 2d 721 (1999) 


Mayberry v Pennsyl 
91 SCt 499 (1971) 


‘St v Haste 
175 Wis. 2d 1 
(Ct. App. 1993) 


. Colloquy with Def about competency to represent 
self (See Sec. 8.B,4), supra) 


. Clear ruling when right to counsel forfeited 
. Factual findings on each of the above steps 


9. Standby Counsel 
A. For convenience of Trial Ct, not Def 


B. When there is doubt that Def has ability to 
represent self, Atty can be appointed to 
1) Familiarize self with case and 
2) Stand by as consultant on matters of 


a, Examination 


C. Standby Atty can al 
removed from co 
resuming full rep 


D. Ct may impose 
circumstances 


CR4 
REMOTE PROCEEDINGS 


Live Audiovisual/Telephonic Proceedings.............- CR 4-3 


Requirements of Videoconferencing 
Technology .............. eerte ttt nnne ntn nnne CR 4-4 


Criteria to Consider When Ct Exercises 
Discretion to Allow Videoconferencing 
Technology .. 


REMOTE PROCEEDINGS 


SOLOS 1. Live Audiovisual/Telephonic Proceedings 


A. Ct may conduct live audiovisual/telephonic 
proceedings for any proceeding under Chs 968-973 


967.08(1) 1) Upon any party's motion or Ct's own motion 

267050, 06. 2) Upon consent of both parties for critical stage of 
proceedings 

eee a. Ct must have colloquy with Def to ensure consent is 

343 Wis. 2d 43 made freely, voluntarily, and intelligently 

See St v Anderson 

2017 WI App 17 

374 Wis. 2d 372 

RMC Form CR-295 


b. Judge must ensure that Def and counsel can hear, 
see, and speak to the Judge, and vice versa 


St v Anderson. e 
2017 WI App 17, *| 42 
374 Wis. 2d 372 


Y 


od diiit 


d 
PROCEEDINGS 


967.08(1) 


St ex rel Christie v Hus 


217 Wis. 2 593 
(Ct. App. 1998) 


967.081) 


Wright v Van Patten 
128 SCt 743 (2008) 


885.60(2)(b) 


885.54 
Wis JI—Crim SM-18 


. Same effect as personal appe& 


1 to attend must have simultaneous 


2) Anyone entitled 
access to proceeding, without cost 
C's responsibility to ensure self-represented Def able 
to appeat 

3) I reporting required, Ct reporter must have 
simultaneous communication with all parties 


rance in Ct 


D. Interpreter may appear remotely 


A. 


B. 


c. 


Def's presence in Ct with Def Atty on telephone 
during plea colloquy has been held not to 
presumptively violate 6th Amendment right to 


effective assistance of counsel 


. Witnesses via videoconferencing technology at 


evidentiary hearing, trial, or fact-finding hearing 


1) Proponent of witness via videoconferencing technology 
must file notice 20 days before start of proceeding 


2) Opposing party may file objection within 10 days after 
filing of notice 


See CR 33, Defendant Presence/Disruption, Sec. LA, 
for proceedings when Def has right to be present at 
proceeding either personally or by telephone or live 
audiovisual means 


2. Requirements of Videoconferencing Technology 


Participants must be able to hear, see, and 
communicate with each other 


Participants must be able to hear, see, and 
otherwise observe any physical exhibits or evidence 


Adequate video/sound quality as ifin courtroom 


D. Ability for courtroom came: 
bir abs ras to scan the 


Recommendation 


885.56 
967.08(5) 


E. Option for counsel to be present with Def at remote 
location and ability to mute microphone system to 
allow for private communication 


F, Means to transfer documents between courtroom 
and remote location 


G. Private voice communication facility if Def and 
counsel are not in same location to allow for private 
communication 


H. Proceeding must be visible and audible to jury and 
public to same extent as if proceeding were not by 
videoconference 


Ct should consider asking Def to identify anyone 
else present with Def at remote location 


Criteria to Consider When Ct Exercises 
Discretion to Allow Videoconferencing 
Technology 


A. Undue surprise/prejudice 

B. Efforts to procure witness physically 
C. Convenience and cost 

D. Full cross-examination/use of exhibits 


E. Importance of physical presence for truthful 
testimony 


F. Physical liberty or fundamental interest involved 
G. Ct’s control over remote location. 


H. Participation of witness remotely results in 
negative diminishment or distortion. 


I. Decrease in formality of proceeding and effect on 
fairness/effectiveness 


J, Witness presents a security risk ifin person 


K. Stipulations and waivers by parties for video 
appearance 
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CR 5: PUBLIC TRIAL 


Open Court in General. 
Right to Attend .. 
Motion to Close Pretrial Proceedings 
Restriction of Extrajudicial Statements 
5. Cameras in Courtroom .. 

6. Sealing Court Records... 


Pon pe 


Billy Jo Wv Metro 


182 Wis. 2d 616 (1994) 
Stv Vanness 


2007 WI App 195 
304 Wis. 2d 692 


St v Small 
2013 WI App 117, 19 8- 
12, 351 Wis. 2d 46 


Wis Const art I, $ 7 
§ 757.14 


Bro aah 
100 SCt 2814 (1980) 


-CR 5-1 
-CR 5-1 
.CR 5-2 
.CR 5.6 
CR 5-6 
. CR 5-9 


1. Open Court in General 


A. Legislature and Cts are reluctant to shield judicial 
process from public view 


B. Open Ct protects Defs rights—closing courthouse 
doors during trial requires new trial 


1) Absent objection, removing disruptive family member 
does not deprive Def of public trial 


St ex rel LaCrosse 
Tribune v Cir Ct 
115 Wis. 2d 220 (1983) 


Stv Pinno 
2014 WI 74 
356 Wis. 2d 106 


131 Wis. 24515 
(Ct. App. 1986) 


B. All sittings of Ct, whether in chambers or in 


courtroom are presumptively open to public. 
Ineludes 


1) Entire jury selection process 


2) Voir dire examination of jurors in chambers 


3) Reexamination of person committed after finding of not. 
guilty by reason of mental disease or defect 


4) Prelims 


5) Immunity hearings in John Doe proceedings 


2) Defs Atty may bring motion without consent of Def 


Comment a, But 6th Amendment right to a public trial belongs 
to Def 


. Burdens of parties making motion 


St ex rel Stevens v Cir Ct 1) Moving parties must establish compelling 
141 Wis. 3d 239 (1987) circumstances justifying closure 


C. Public or news media have right to be heard on 
closure request 


Gannett Co v DePasquale x h esie 
99 SCt 2898 (1979) 1) Public or news media have standing, 


St ex rel Newspapers Inc 
v Cir Ct 
65 Wis. 24 66 (1974) 


a. Present at hearing, and. 
b. Excluded by closure order 
2) Burden to show tha 
to eliminate d 
Wis Const art I, § 7 3) Any citizen deniec 


to bring separali 


65 Wis. 2d 66 (1974) Clee 


St ex rel Stevens v Cir Ct D. Motion addressed to sow 
141 Wis. 2d 239 (1987) 


1) Ct has inherent 
courtroom in ini 


Ct balances request 


Billy Jo W v Metro v. When Def requests closure, 
derstanding and 


(In re Mental Condition 1 
FB is against public's interest in un 


of Billy Jo W) TES 
182 Wis. 2d 616 (1994) maintaining confidence in Cts 


DEDI 9) When parties ask or the Ct independently considers 


j 
| Sse Wie Hd closing the courtroom, Judge must: 
| 


a. Hold hearing on issue of closure, open to parties and 
members of public present in Ct, and ensure the 
following requirements are met: rv 


* Party advocating for closure bears the burden; 


| e Ct must find an overriding interest that is likely 
to be prejudicial; 


Closure must be narrowly tailored to protect the 
overriding interest; 


e Judge must consider reasonable alternatives to 
excluding the public; and 


e Judge must make specific findings to support 
exclusion 


St v Dean 

67 Wis. 2d 513 (1976) 
Stelloh v Liban 

21 Wis, 2d 119 (1963) 


‘St ex rel Ampco Metal v 


O'Neill 
273 Wis, 530 (1956) 


Recommendation 


St ex rel Goodchild v 
Burke 


27 Wis. 2d 244 (1965) 


Weaver v Massachusetts. 
137 SCt 1899, 1912-13 
(2017) 


$968.26 

St ex rel Newspapers Ine 
v Cir Ct. 

65 Wis. 2d 66 (1974) 


8 757.14. 


$:970.03(4) 


St ex rel Stevens v Cir Ct 
141 Wis. 2d 239 (1987) 


e, In camera inspection of potentially prejudicial 
evidence, statements, confessions, and other 
sensitive information 


* Order sealing of material while public hearing is 
conducted. | 


concerned with circumstances that led up to 
confession, rather than contents of confession, so | 
confession can be sealed during Goodchild | 


hearing. 


Example: In many cases, Goodchild hearings are | 


f. Voluntary agreement by news media not to 
disseminate evidence adduced at any pretrial 
proceeding 


E. Postconviction motions challenging closure of 
courtroom 


If courtroom closed erroneously during jury selection but 
Def does not object, and 

assistance, structural 

must demonstrate pi 


»xclud: 


3) At request of comp 
E s 


PUBLIC TRIAL 


pecific overriding 


re must show 8| 
ring 


SAY c. Party seeking closu: gon S 
164 Wis, 94 92 Y aly to be prejudiced by ope 

(Cx. App. 1990) interest likely to be prej 

rev'd on other grounds 
160 Wis. 24 622 (1991) 


al Statements 


4. Restriction of Extrajudi 


A. Ct has inherent power to restrict extrajudicial 
witnesses, Ct officials, 


Sheppard v Maxwell 
EE SCEAEDT ud] statements of Attys, parties, 


and police 
Comment 1) Power should be used cautiously and sparingly 


including voluntary restraint 


Comment 2) Examine all alternatives, 
3) SCR 20:3.6 imposes limitations on Attys’ public 
statements in criminal matter 
Nebre Ass : 
: sakes” Press Ass'n B. Judge may not prevent news media from 
disseminating information obtained from 


96 SCt 2791 (1976) 
1) Public records 
2) Ct proceedings 


3) Participants 
5. Cameras in Courtroom 
SCR 61.02(2) A. Notice 


1) 3 days’ notice required to Jud; 
: e ge, before date i 
intends to bring cameras or. EETA into nee 


2) Waiver of notice require; ithin di: i 
SE ‘quirement within discretion of 


B. Prohibitions 


SCR 61.07 
1) Recording, broadcastin, 
g, or audio pick. 
conferences prohibited between SS 


a. Atty and client, or 


St v Wilson e If Def objects to placement of microphone at 
149 Wis. 24 878 (1989) counsel table, Ct better advised to order 
microphone removed from defense table 


b. Atty and co-counsel, or 


c. Attys and Judge at bench 


SCR 6111 2) Photographing, recording, or broadcasting certain 
proceedings prohibited 


a. Upon request of participant, with cause 


SN31LVN WaLa 


e Presumption of validity accorded request 
e Judge to exercise broad discretion 
b. Upon Judge’s own motion, with cause 
c. Applicable to proceedings involving 
Victims of crimes, including sex crimes 
=» * Police informants 
* Undercover agents 
* Relocated witnesses and Juys 
e Evidentiary suppression hearings 
* Divorces 


3 
* Trade secrets E 
4 


* Others, in discretion of Judge 


SCR 61.112) 8) Photographing individual jurors prohibited i 


a. Purpose: To provide maximum protection for jury 
anonymity 


b, Exceptions E 


e Ifindividual juror(s) consent, or 


(1986) 


COUNSEL 


SOR 61.03(1) 


SCR 61.03(2) 


PUBLIC TRIAL. 


SOR 61.03(3) 


SCR 61.03(3) 


SCR 61.04 


31 Wis, 2d 322, 327 


City of Oak Creek v King 
148 Wis, 2d 532 (1989). 
St ex rol Stevens v Cir Ct 
141 Wis, 24 239 (1987) 


e Ifjury part of unavoidable background 


No close-ups that identify individual jurors 


hibited by any person or 


4) Photographing or recording pro 
nedia 


organization not part of news m 


arties have right to make records for their 


a, Except p: ; 
edings in which they participate 


own use of proce 


5) News gatherers do not have any greater right of access 


than does general public 


C. Limitations 


1) Cameras 
a. 3 TV cameras, each operated by 1 person. 


b. 3 still photographers, each using no more than 2 
cameras 


c. Judge may authorize additional cameras or persons, 
upon request by media coordinator 


d. Judge may limit number of cameras 


e If circumstances require limitation 
2) laudio system for radio broadcast purposes 
3) Audio pick-up equipment 


a. Audio pick-up must be connected to existi: 
audio system, if practical iu 


b. Otherwise, microphones and related wiring must be 


as unobtrusive as possible 


4) Equipment noise and light criteria 


" à à 
Tips may not produce distracting noise or 


e 


b. No artificial lighting devices used 


c, All equipment must be approved by Judge before 
proceeding 


SCR 61.06 5) Existing courtroom lighting may not be modified, 


unless 
a, Judge approves, and 


b. Other authorities approve, ifrequired 


6) Media conduct 


‘SCR 61.05(1) a. Media personnel may use only public areas of 
courtroom designated by Judge 


DOM) b. Media personnel must not block view of persons 
seated in public area of courtroom 


SCR 61.05(2) c. No movement of equipment or camera operators 
allowed 


SCR 61.08 . No audio or visua 
recesses 


SCR 61.10 


6. Sealing Court Record 
Ch CV 5, See, 12 


CR 6: ISSUING WARRANTS/SUBPOENAS 


WARRANTS, 
l. Arrest Warrant 
2. Search Warrant ..... 
3. Probable Cause Necessary for 
Tenue 
Definition .. 
E Statutory Authority ............ 
3. Constitutional Compulsory Process 
4. Subpoena Duces Tecum ... 
5. 
6. 


Subpoena for Documents. 
Electronic Records and Devices 


WARRANTS 


1. Arrest Warrant 


§ 757.6906) A. May be signed by Judge or Circuit Ct Comm'r and 
all references to Judge in this section include both 


B. Must be based on 


§ 968.01(2) 


§ 968.01(3) 


$968.01(4) 


968.01(3) 


St v Olson 
75 Wis. 2d 575 (1977) 


m 


led with Judge who issues 
dismisses for lack of probable 


Y ae 

$558.09 3) Complaint issued and fi 
warrant or summons or 
cause 


©. When issued y 


SE 1) When probable cause to believe offense committed by 


Def 
a. Based on complaint, affidavits, or testimony of 
complainant or witnesses under oath 


plainant or witness may 


$968.060N0) b. Use of telephone: Com: 
erson seeking 


testify by phone at request of p: 
warrant, unless good cause to contrary 


* Judge places each witness under oath and 
arranges for recording testimony by Ct reporter 
or by voice recording device 


e Judge has record transcribed. and transcript, 
certified as accurate by Judge or reporter, filed 
with Ct 

e Original tape recording filed by Judge 


St v Williams i 
Pidage 2) Magistrate may ask questions to satisfy self that 
m probable cause exists, but transcript of hearing may 


St ex rel Pflanz v Cty Ct 
36 Wie. 2d 550 (1967) 


496504000) — 


§ 968,04(3)(a)1 


§ 968.04(8)(0)2. 


§ 968.04(3)(a)3. 


$ 968.04(3)(2)4. 


8 968.04(3)(a)5. 


§ 968.04(3)(a)6. 


US Const amend IV 
Wis Const art I, § 11 
§ 968,12(1) 
§ 968.12(4) 


§ 757.69(1)(b) 


$968.12(4) 
5.968.191) 


$968.12(1) 
4.968.122) 


Illinois v Gates. 
103 8, Ct, 2317 (1983) 


D. Mandatory provisions 
1) Warrant shall 
a. Bein writing and signed by Judge 


k 


State name of crime and section charged and 
number of section allegedly violated 


c. Have copy of complaint attached 
d. State name of person to be arrested or, if not 
known, designate person by reasonably certain 


description 


e. State date warrant issues, name of Judge, and title 
of Judge’s office 


f. Command that person be arrested and brought 
before issuing Judge or other Judge in same county 


2. Search Warrant 


A. Definition 


1) Order directing officer to conduct search or seizure of 
designated person, place, or thing, and/or designated 
property or kinds of property 


2) The persons, places, or things to be searched or seized 
shall be stated with particularity 


3) May be signed only by Judge or Circuit Ct Comm’r (all 
references to “Judge” include both) 


4) May be issued anywhere in the State for a search 


anywhere in the State pertaining to a crime committed 
anywhere in the State or outside of the State 


B. Basis for Issuance 


1) Request for search warrant based on the applicant's 
information and belief showing probable cause 


a, Determination of probable cause based on totality of 
circumstances 


CRé3 
(2024) 


3 
$ 


VÀ 


Iv 


vawsrsATd Us" 


d may be based on hearsay, 
provided one can conclude under totality of 
Picumatances that informant credible and 
information obtained in reliable manner 

y 


] 
Information presented need not be drafted with. 


b. Information presente 


Illinois v Gates 
103 S. Ct. 2317 (1983) 


Si v Lopez Y 
] Festo elaborate specificity 
C. Procedures for Issuance | 
: dem 1) Information eupporting warrant may be presented in [ 
sworn written affidavit or complaint, or by sworn oral | 
testimony communicated to the Judge by telephone, 
radio, or other means of electronic communication 
f § 968.122) a. Contents of warrant based on written affidavit may 
be sworn to before notary or Judge. If sworn before 
E Judge, need not be face-to-face. Judge shall indicate 
on warrant that person so swore to the affidavit 
968. 
§968.12(3)(e) b. The contents of a warrant based on oral testimony 
shall be the same as contents of a warrant based on 
affidavit. 
968. A 
$:968.12(6) 2) Person requesting warrant may sign by using an 
electronic signature, handwritten signature, or a 
vri n s i x 
§ 968.12(3)(b)1. 
$90812(3)0)1. 
$968.12(3)0)1. 
$968.12(9)b)1. 


$968.12(9(02. 


CR 64 
(2024) 


. Judge may modify the warrant 


$ 968.12(3)%)2. 


If probable cause for warrant, Judge shall sign and 


§ 968.12(3))2. [3 
enter exact time 


Judge shall immediately transmit signed warrant to 
requester 


$968.12(3)0)2. d. 


5) Recording and certification 


$968.12(3)d) a. Judge shall place under oath each person whose 
testimony forms basis for application and each 
person applying for warrant 


S965 13 Gy) b. Judge or requester shall arrange for all sworn 
testimony to be recorded by Ct reporter or by voice 
recording device 

SPCR TING) c. Judge shall have recording transcribed and shall be 


certified as accurate by Judge or reporter 
SES EO d. Transcript must be filed with Ct 


D. Property subject to seizure 


5968.1301) 1) Scarch warrant m. 
§ 968.13(1)(a) 8. 


$968.120)0) b 


§ 968.13(1)(c) C 


$968.13(1)(3) 


§ 968.135 


§ 968.135 


ced b. Documents returned to and motions to limit or 
quash subpoena must. be addressed to issuing Ct A 
be compelled to do so 


Person failing to comply may 


§ 968.135 m 
according to Ch 785, Contempt of Ct 

Sto Hayes E. Search warrant may authorize search of unnamed 

ee ud persons on premises to be searched as long as basis 
Meta in affidavit 

Richards v Wisconsin. ” 

RO QUIS 901) F. “No-knock” warrants 

vciosens 1) "No-knock" warrant may be issued if specific evidence 
RENT gaa of danger to safety or destruction of evidence presented 
161 Wis. 2d 750 

(Ct. App. 1991) 

SNL žo a. Police must be aware of such evidence at time of 
264 Wis. 2d 722 entry 

G. “Anticipatory” warrants 
I =g 24 729 (1998) 1) Not required that warrant contain explicit statement 
that delivery of contraband must occur before execution 
of warrant 

Stv Falbo 
190 Wis. 2d 328 
(Ct. App. 1994) 

Sole 

157 Wis. 2d 126 — 

(Ct. App. 1990) 

St v Ehnert 

160 Wis, 2d 464 

(Ct. App, 1991) 

CR 6-6 


St v Higginbotham 4) Quantum of evidence necessary to establish probable 


162 Wis, 2d 978 (1991) cause less than that required to support bindover at i 
St v Lindgren lim 
2004 WI App 159 pre 
275 Wis. 2d 851 
5) Facts must provide more than mere hunch or bare 
recital of legal conclusions by officer i 
Por 6) Facts must present fair probability that object sought Hi 
252 Wis. 9d 54 in search warrant will be found in place to be searched 
Saman B. “Stale” facts not sufficient to support search 
160 Wis. 2d 464 arant 
(Ct, App. 1991) a 
SO 1) Facts proved must justify finding of probable cause at 
(e A SEN time search warrant issued 
2) Staleness not determined by specific number of days or 
months between occurrence of facts and issuance of 
warrant 
3) Passage of time less significant when activity of 
protracted, continuous nature 
4) Relevant factors to determination of staleness 
a. Nature and pattern of i: 
St v Noll 
111 Wis. 2d 587 
(Ct. App. 1983) 
aff'd 116 Wis. 2d 443 
(1984) 
St v Nicholson 
174 Wis. 2d 542 
(Ct. App. 1993) 
SUBPOENAS 
1. Definition 
STAD OS) Wing A. Writ for compell 
561915. or other tribun 


1) To testify as w 


8 757.011) 


§ 895.01 


$585.01) 


$805.07(2) 


B. Witness cannot disregard authority of Ct before 
which summoned 


stimony irrelevant 


1) Even if believes te 


C. Propriety of subpoena for Ct to decide 


2, Statutory Authority 


er to issue subpoenas 


A. Cts of record have pow 
f any witness residing or in 


requiring attendance 0 
State to testify in any matter 


1) Need not be sealed 

2) May be issued by any Judge, Clerk of Ct, Ct Comm'r, or 
Municipal Judge within jurisdictional territory to 
require attendance of witnesses and production of. 
evidence in any pending matter 


B. May command person to produce books, papers. 
documents, electronically stored information, or 


tangibles designated 


C. Ct may quash, modify, or conditionally approve 
subpoena upon prompt motion 


$969.01) 


| 8 976.02(2)(a) 


$976.02(200) 


$976.02(2Y) 


stie. CF doc anealan qr 


F. In a felony case, upon. affidavit showing witness's 
testimony is material and that it is impracticable to 
serve subpoena, Ct may issue a material witness 
warrant and require witness to post bail 


of out-of-state Judge that the person is a material 
witness to a criminal prosecution or grand jury 
proceeding, Wis Ct to set hearing on whether 


G. In an out-of-state case, upon receipt of certification E 
q 
witness must appear in other state z 


1) If Wis Ct finds that witness is material and necessary, 
there is no undue hardship, and that the other state 
(and any states through which witness must pass) will 
protect witness from arrest and service of process, Wis 
Ct shall issue summons directing witness to attend and 
testify in other state’s Ct 


2) If out-of-state Judge's certificate recommends that 
witness be taken into custody, Wis Ct may waive notice 
of hearing and direct that witness be brought before 
Wis Ct 
a. Upon hearing, Wis Ct may order that witness be 

taken into custody and delivered to officer of other 
state 2 


3. Constitutional Comp 


A. Def entitled to con 
witnesses in own 


Michigan v Lucas 
111 S. Ct, 1743 (1991) 


$805.07(2) 


CR 6-10 
(2024) 


9) Right no more absolute than any other constitutional 
right 
3) May be limi! 


material evi 


ited to witnesses who can offer relevant or 
dence on Def's behalf 
retains wide latitude to limit, | 


a. Trial Judge 
reasonably, Def's right to compulsory process 


4) Def has no right to present evidence that is not 
relevant 


B. Witness in criminal case may be properly served 
with subpoena by: 
1) Exhibiting and reading it to witness; or 
2) Giving the witness a copy; or 
3) Leaving subpoena at the witness's abode 


a. Reasonable diligence to serve personally is not 
required 


2) May not be excessive for its purpose 


3) Relevancy and adequacy vary in relation to nature, 
purpose, and seope of inquiry 
Oklahoma Press 4) Privilege against self-incrimination gives no protection 
epe to corporations or their officers against production of 
y UD corporate records by subpoena 


€. When factual dispute on relevancy arises, must 


Neu's Supply Line 
a present evidence to Ct 


v Dept of 
52 Wis, 2d 386 (1971) 


$205.95. 5. Subpoena for Documents 

A. “Documents” includes, but is not limited to, books, 
papers, records, recordings, tapes, photographs, 
films, or computer or electronic data 


§ 968.1802) 


B. AG or DA may request a subpoena for documents 


1) Request must show probable cause 


C. Ct shall issue subpoena and documents shall be 
returnable to the Ct 

D. Motions, including to h or limit the subp 
must be heard by i , 


A. Interception of W 
Communicatioi 


§:968.27(18) 


$968.27(15) 


§:968.35(1) 


§ 968.361) 


8 968.36(3), (4) 


$96835(5) 


B. Pen Registers/Trap and Trace D' 


evices 


that records or decodes 
ises that identify numbers 
tted on the line to which 


1) Pen register is a device 
electronic or other impul 
dialed or otherwise transmi 
the device is attached 


2) Trap and trace device is a device that captures 
incoming electronic or other impulses that jdentify the 
originating number of an instrument or device from 
which a wire or electronic communication was 


transmitted 


request order authorizing or approving 


3) AGor DA may 
en register or trap and trace 


installation or use of p 
4) Ct shall enter ex parte order authorizing if Ct finds 
that the information likely to be obtained is relevant to 
an ongoing criminal investigation 
5) Order is valid for up to 60 days, with a 60-day 
extension upon a new application with grounds 


6) Order shall be sealed and shall provide that existence 
of the device or investigation not be disclosed to the 
subscriber or any other person 


8 988.379(6m) 5) A return shall be filed not later than 5 days after the 
information is received 


$968.373(4m) 6) Ct may issue order sealing application and prohibiting 
disclosure of the existence of the warrant and 
, investigation 
$968.76 D. Subpoena and Warrants for Records or 


Communications of Customers of Electronic 
Communication Service or Remote Computing 
Service Provider 


$958.375(9) 1) Subpoena 
a. AG or DA may request subpoena 
896837528) b. Request for subpoena must show probable cause 
5968.8752) c. Ct may issue subpoena requiring a person who 
provides electronic communication service or remote 
computer service to disclose within a reasonable 


time a record or other information pertaining to a 
customer of the service, including: 


8 968.375(2)(b) d. 


8 968.375(3) 2) Warrant 
§ 968.375(3) a, 
§ 968.375(3) 


§ 968.375(2Xa) 
§.968.375(3)0) 


§:968.975(3)(a) 


§ 968.3758) 


$965.375(4) 
$968.12 


§:968.375(9) 


$968.375(10) 


3) Either subpoena or warrant may be app. 


ue warrant requiring a person who 
communication services or 
ico to disclose within a 


c. Ct may iss 
provides electronic 
remote computing servi 
reasonable time: 


* Same information as for a subpoena (above), 


and/or 
e Content of a wire or electronic communication 
that is in electronic storage in an electronic 
communications system or held or maintained 
by a provider of remote computing service 


© A record or information that identifies the 
location of a device used to transmit electronic or 
wire communications 

lied for and/or 


issued by affidavit or oral testimony using same 
standards as for issuance of search warrant 


4) Areturn shall be filed within 5 days after receipt of 


records or information 


5) Ct may seal subpoena, warrant, affidavit, or testimony 


and may issue order prohibiting person served from 
disclosing to the customer or subscriber 


CR 7: INITIAL APPEARANCE 


| 
1. Probable Cause Finding Before Initial \ 1 
Appearance— Riverside Review . * 
| 2. Conducting the Initial Appearanci 
3. DNA at Arrest Violations 


Appearance—Riverside Review 


Gerstein v 


95 S. Ct. 854 (1975) A. Fourth Amendment requires a prompt judicial 


determination of probable cause as prerequisite to 


H 
1. Probable Cause Finding Before Initial i 
extended pretrial detention | 


ed Ac DM ^s B. For Def arrested without warrant, probable cause 

118. Ct. 1661 (1991) finding must be made by Judge or Ct Coram’r no 
later than 48 hours after arrest (weekends and 
holidays included) 


1) Unreasonable delay may be established, even when 
finding made in less than 48 hours, if delay for purpose 
of gathering additional evidence to justify arrest, delay 
motivated by ill will, or delay for delay's sake 


eee cu C. 48-hour rule does not apply if probation/parole hold 
(Ci. Om 1993) in effect or if already in lawful custody on an 

St v McKinney unrelated matter 

168 Wis. 2d 349 

(Ct. App. 1992) 


St v Golden D. Motion to d 
185 Wis. 2d 763 


(Ct. App- 1994) 


St v Koch 
175 W 


ia 2d pearance within 
1) Requirement to conduct initial appearance withi 
Vis. 2d 684 (1993) 


" ff ri ent to 
sonable time" is different than requiremen: ; 
review probable cause within 48 hours after Def being 
taken into custody 


St v Harris 
174 Wis. 2d 367 
(Ct. App. 1993) 


a. Delay in initial appearance is never unreasonable if ja 
Def already in lawful custody of State 


8970.012) B. If person arrested without warrant and brought 


before Judge, complaint filed forthwith 


$970010). 


C. Def may waive physical appearance and request 
that initial appearance be conducted on the record 
by telephone or live AV means 


1) Def may authorize Atty to act and may be excused from 
attendance at initial appearance and arraignment with 
leave of Ct 


plage 2) CAUTION: Defs absence does not relieve Ct of 
161 Wis. 2d 919 


(Ct. App. 1991) ensuring that record reflects that Def has all 
information and all understanding necessary to meet 
constitutional standards 


§968.03(1) D. Review factual portion of complaint to determine 
probable cause that the Def has committed the 
g charged offense(s) 
É 
? $970.02(1)9) E. Inform Def of charge(s) 
H 
2 §971.05(3) F. Give Def copy of complaint 
§970.02(1)(a) 
H 
f 1) Offer reading of charging paragraphs of misdemeanor 
f complaint. May be waived by defendant 
[ 
i 970.02(1)(s) G. Advise as to penalties if felony—Ct's failure to do so 
d UL may be harmless error if no prejudice to Def 
342 Wis. 24 674 
$970.02(1)), (6) H. Inform Def of right to counsel and, if offense 
Bt ex rel Winnie v Harris i r 
= -— er TQUT) 9" punishable by incarceration, 


LM at public expense, if 
eligible 


“Because this charge carries with it the Possibility of jail 
time, you have the right to be represented by an Atty. If 
you cannot afford to hire your own Atty, you have the 


right to have an Atty appointed to represent you at the 
public's expense” 


Recommendation, 


§ 970.026) 


St v Dean 
163 Wis. 24 503 
(Ct. App. 1991) 


§ 977.06(4)(a) 


St v Dean 
163 Wis, 2d 503 
(Ct. App. 1991) 


1) If Def indicates desire to obtain coun; 
initial appearance 


sel, may adjourn 


If initial appearance not adjourned, Ct should extend 
time limits for substitution requests and filing motions 


2) If Def claims or appears to be indigent, refer to State i 
Public Defender (SPD) for indigency determination A 
under § 977.07(1) be 

3) If Def found not indigent by SPD, but still claims 


cannot afford counsel 


a. Conduct review of correctness of SPD application of 
administrative rules for appointment of counsel, if 
requested, or 


b. Review Defs finances and determine whether Def 
indigent for appointment of counsel at Cty’s expense 


c. May set over initial appearance/arraignment, if 
necessary for appointment of counsel 


I. If misdemeanor ch 
charge in compla 


1) Enter plea of 


J. Set bail/bond and c 
Ch 969. See CR 8 


K. If not already ob 
fingerprints, ph: 

data be obtained 
1) A felony 


2) A misdemeanor oi 


f. Controlled substances or controlled substance 


analogs 


g. Firearms N 
h. Dangerous weapons 
i. Explosives 

j. Pandering U 


k. Prostitution 


l Sex offenses where children are victims 


m. Worthless checks 


n. Disorderly conduct, if related to an act connected 
with one of the above 


3) Being a fugitive from justice 


Wis DOJ CIB 


§ 165.83(2)(a)5. 4) Other offenses designated by AG 
Identification Manual 


a. Stalking 


b. Harassment 


$970.02(8) L. If Def charged with violent crime under 
§ 165.84(7)(ab), determine whether DNA was taken 


PUBLIC TRIAL 


Note List of violent crimes found at end of chapter 


1) Ifnot, direct law enforcement agency or tribal law 


enforcement agency to obtain and submit DNA to State 
Crime Labs 


SURPOFNAR 


2) Inform Def of right to request expungement of DNA 
sample under $ 165.77(4) 
§ 970.02(1)(c) M. If felony, Def entitled to prelim 


N. Schedule prelim 


$970.03(2) 


1) n 10 days, if Def in custody and bail more than 
$500 


2) Within 20 days, if Def released from custody or bail is 
$500 or less 


State v. Lee 3) "Time limits may be waived by stipulation or upon good 
2021 WI App 12 T o 
396 Wis. 2d 136 eae 
DNA at Arrest Violations 
CAUTION: This list is different than the list of violent crimes 
for the purposes of bail under § 969.001(3). 
Per § 165.84(7)(ab)1. and § 165.84(7)(ab)4.—Felony violation 
of or solicitation, attempt, or conspiracy to commit the 
following felonies: 
Statute Violation 
§ 940.01 Ist-Degree Intentional Homicide 
§ 940.05 2nd-Degrec Intentional Homicide 
894021 Mayhem 
§940.225(1), (2). or(3) Ist» 2nd-, 3rd-Degree Sexual Assault. 
8 940.235 Strangulation and Suffocation 
$940.30 False Imprisonment - 
m 940.3022) Human Trafficking 
§ 940.305 Taking Hostages 
§940.31 Kidnapping 
| §940.32(2), @e), or 2m) Stalking. 
$940.43 Intimidation of Witness 
8 940.45 Intimidation of Victim 
| 8941.20 | Endangering Safety by Use of Dangerous Weapon 
| 8941.21 Disarming a Peace Officer 
8941327 ‘Tampering with Household Products 
943.02 Arson 
| 8945.06 Molotov Cocktails 
$943.10 Burglary 
§ 943.2302) Operating a Motor Vehicle Without Owner's Consent 
| § 943.231(1) Armed Carjacking 
§ 943.32 Robbery 
§ 948,02(1) or (2) 1st-, 2nd-Degree Sexual Assault of a Child: 
948.025 Repeated Sexual Assault of a Child. 
'948,03(2\(a) or (c) or (5a)1., 2., 3, or4. | Intentional Physical Abuse ofa Child or Repeated Acts of Physical 
fot not § 948.03(2Xb)) Abuse of a Chil Am 
[ $948.05 ‘Sexual Exploitation of a Child 
§ 948051 Trafficking a Child 
§ 948.055 Causing Child to View/Listen to Sexual Activity 
§ 948.07 ient. 
| 8.948,08 Soliciting Child for Prostitution. 
[ § 948.085 Sexual Assault of Child in 
[ § 948.095 | Sexual Assault of Child by School Staff, ete. 
) [:$.948.0(2). Abduction of Child by Force | 


uM J v 


—Y NABARUN 


Per$ 165,84(7)(ab)2.—Felony violation of the following: 


Statute "m 
| $940.02 “Tat-Degree Reckless Hom 
940.03 E Felony Murder F 
94006 Znd-Degree Reckless Homicide 
[$940.07 Homicide by Negligent Control of Animal 
$940.08 Homicide by Negligent Operation or Handling of Weapon, 
Explosives, or Fire — 
| 5940.0910) Homicide by Intoxicated Use of Motor Vehicle or Firearm 
[353910 Homicide by Negligent Operation of Motor Vehicle 
[3 940.197), 5), or (6) Battery. 
| $ 930.195(2) (4), (5). or (6) Battery to Unborn Child 
HIEJ Battery with Special Circumstances 
ECEN Battery or Threat to Witness 
49402030) _ Battery or Threat to Judge 
EI Battery or Threat to Health Care Providers and Staff. 
9402050) Battery to Department of Revenue Employee 
930.2072) Battery to DSPS or DWD Employee. 
940.208 ‘Battery to Certain Municipal Employees 
941.30 ung TIU 
Reckl idangering Safet 
SSE UL Oe Reckless Causation of Bodily Harm 


Per § 165.84(7)(ab)3., any felony if a penalty enhancer in 
§ 939.621 (domestic abuse repeater) could be imposed. 


CR 8: BAIL/BOND/CONDITIONS OF RELEASE 


1. Setting Bail/Bond 
2. Reviewing Bail.. 
3. Revocation of Bail for Commission of Serious Crime 
4. Revocation of Bail for Victim/Witness Intimidation .CR 8-8 
5. Forfeiture of Bail |... .CR 8-8 
6. Denial of Bail (Preventative Detention .CR 8-9 
7. Bail After Conviction... CR 8-11 
8. Disbursement of Bail ‘After Conviction CR 8-12 
9. List of Violent Crimes for Purposes of Bail Under 
$ 969.001(3) A CR 8-13 
Ay For the purposes of this chapter, all references to Judge 
also include Ct Comm'rs. 
1. Setting Bail/Bond 
: EUMD A. Bail: Monetary condition of release designed to 
Sto. ma ensure Def will appear as required and will comply 
185 Wis. 2d 117 (1994) with bond conditions 
Bohl v St 
90 Wis. 2d 18 
(Ct. App. 1979) 
8967.02(1h) 
§ 969.08(8) 
Wis Const art I, $ 9m 
§ 969.01(1) 


65 OAG 102 (1976) 


D. Options 


Qum 1) Relense Def without bail 
dM 2) Permit execution of unsecured appearance (personal 
; recognizance) bond with conditions 
eed 8) Require execution of secured appearance bond with 
i solvent sureties 
SOOT 4) Require execution of secured appearance bond with 
à vash deposit. 
Rene a. Ifcash deposit in lieu of sureties required, person 
$969.15(5) making cash deposit must be given written notice 
that, upon conviction, deposit will be applied to. 
restitution and any fines, costs, or fees 
St v Iglesias 


* However, money posted for bail, irrespective of 
its source, is conclusively presumed to be the 
Defs money 


185 Wis. 2d 117, 130-31 
q994) 


St v Gassen. 
143 Wis. 9d 761 


(Ct. App. 1988) 
$:969.02(8) 


8 969.01(4) 


$ 969.01(4) 


ad sed (hell ae 


TETTE 


Jug het e 


c. Need to protect members. of comm 
harm 4 


d. Need to prevent intimidation of witnesses 
e. Consideration of any potential affirmative defenses 


3) Bail may not be excessive 
G. Other Considerations in Setting Bond/Bail 

1) Statutory considerations for releasing Def without bail, 
fixing reasonable bail, or imposing other reasonable 
conditions of release 
a. Ability to give bail 
b. Nature, number, gravity of alleged offense(s) 
€. Potential penalties Def faces 


d. Degree of violence involve 


munity 


2) Traditional ties to com 


a, Family ties 
* Marriage 


e Relatives in community 


b. Employment 


e Present—time of arrest 


E 
B 
g e Former—within past 3 years 
: e Other means of support 
É c. Residence—prosent, past 5 years, birthplace 
= d. Financial stake in community 
f * Ownership of property 
» Business interest 
e Amount and nature of indebtedness 
e Savings 
z H. Conditions of Release 
E 
g 1) Required statutory conditions; person released on 
s bail/bond shall 
8 969.02(4) à à 
IH 3909032) a. Not commit any crime 
a 
ig 
B eem b. Not intimidate victims or witnesses, nor cause or 
B5 $940.49 permit intimidation to be done on Defs behalf 
8 $959.09) c. Appear as Ct directs and submit to the orders and 
$ process of Ct 
t 
È $969.10 dE ; p 
È . Give written notice to the clerk of any change of 
| address within 48 hours y 
$969.01(1)(8) iti in ki s 
$96901(4) 2) In addition to or in lieu of cash bail, as part of a bond, 
$969.02(9)(d) Judge may set nonmonetary conditions of release 
§969,03(1)(e) designed to 
a, Protect public from serious harm, defined as: 
CR 8-4 


(2024) 


8 969.0019) 


$ 969.02(3)) 
$ 969.03(1)(3) 


$ 969.02(3)0) 
8 969.0300) 


8 969.02(3)(c) 
$ 969.03(1)(c) 


§ 969.02(3)(4) 
i. $ 969.03(1)(6) 


§ 969.08(1) 


St ex rel Jacobus v St 
208 Wis. 2d 39 (1997) 


St v Taylor 
226 Wis. 2d 490, 501 
(Ct. App. 1999) 


§ 969.02(8)6) 


§ 969.02(3)(d) 
§ 969.03(1)(e) 


St v Braun 
152 Wis. 2d 500 
(Ct. App. 1989) 


* Personal physical pain or injury, illness, 
impairment of physical condition, or death, 
including mental anguish or emotional harm 
attendant to pain or injury, illness, or death 

* Damage to property over $2,500 in value 
* Economic loss over $2,500 in value 

b. Prevent intimidation of witnesses 

c. Ensure Def's next Ct appearance 


8) As conditions of bond, Judge may: 


a. Give custody to designated individualor 
organization who agrees to supervise Def 


b. Put restrictions on travel, associations, or place of 
abode 


e 


Prohibit possession of any dangerous weapon 


d. Require return to custody after certain hours 
without charge for maintenance 


* Def entitled to judicial review of this condition 
upon application; if not then released, Judge 
must set forth reasons for condition on the 
record 


e. Prohibit consumption of alcohol. 


f. Prohibit consumption of illegal drugs 


g. If Def charged with violation of ‘restraining order or 
injunction, may require Def to participate in mental 
health treatment, a batterer's intervention 
program, or individual counseling 


h. Impose any other reasonable conditions designed to 
accomplish the above goals 


4) Conditions of bail infringing Defs 1st Amendment 
rights require specific findings that condition necessary 


T "TT 
cimunza Wem Ye Taisen | 3255900 77 8) — wanoosia 


EDS 5) Ct may not impose "blanket" conditions of release. 


2013 WI App 21 P 
346 Wis. 24 145 Must consider Def individual circumstances 
a 6) Ordering treatment and monitoring of treatment does 
346 Wis. 2d 145 not violate Defs rights to privacy and freedom from . 
unreasonable searches 
Dite 7) May be continued even if speedy trial demand is 
violated. 


I. When conditions of bond can be enforced 


ANS 1) Bail/bond statutes do not authorize enforcement of 
En 24__ conditions of bond for a case when a Def is incarcerated 
St v Orlik or reincarcerated on that case 

226 Wis. 2d 527 

(Ct. App. 1999) 

Tuer D a. Bond conditions operative only when Def posts any 
313 Wis. 2d 794 required bail and signs/undertakes bond 


§ 969.082) 


$969.08) 


§ 969.080) 


§ 969.08(1) 


3$ 969.08(3), (4) 


$969.08(5) 


$969.08(5)() 
$969.08(6)(a)1. 
$969.08(5)()2. 


§ 969.08(5)(a)3. 


8 969.08(5)b)1. 


§ 969.08(5)(b) 
§ 969.08(6)(b)1. 


$ 969.08(5)(a), (b)1. 


§ 969.08(5)(b)1. 
§ 969.08(5)(b)1. 


$969.08(50)2., 3- 


§ 969.08(6)(b)2. 


- Revocation of Bail for Commission of Serious 


B. Ct may consider violations of conditions of release 
as grounds to set or increase bail or modify 
conditions 

C. Upon petition of either State or Def 
1) Ifnot able to meet conditions of bail, Def entitled to 

review of conditions if in custody 72 hours after initial 
appearance 


2) If not then released, Judge must set forth on record. 
reasons for requiring continuation of conditions 


D. Reasonable notice of review must be given to 
opposing party 

Crime 

A. Written petition from DA required, alleging 
1) Def on bail for “serious crime" under $ 969.08(10)(b) 
2) Def committed another “serious crime" while on bail 


Copy of criminal complaint for new sharee muss M. 
provided 5 »" 


B. Upon petition, Ct may issue wartantieolbring Dee 2 
before Ct 


C. Revocation hearing nte: 


1) Defgiven equivalent egeat appearance under - : 
§ 970.02(1) and (6) yia 


2) Def given copy of written petition of DA asking for mg 
revocation of bail 


emy OD C OS C | Es B 


§ 969.08(5)(b)1. 7) Separate findings required regarding bail revocation 
and prelim on new charge y 


Upon finding that State c rried its burden, Ct may 


§ 969.08(5)(b)3., 4. 8) 
revoke bail and hold Def for trial for up to 60 days 
without bail 
Otherwise Def must be released on bail on appropriate 


conditions set by Ct 


4. Revocation of Bail for Victim/Witness 
Intimidation 


A. After hearing and upon substantial evidence of 


PRETRIAL MATTERS. 


g94048(3) 
poete intimidation, any form of pretrial released can be 
revoked and/or bail forfeited 
B. Applies whether Def acted personally or behavior 
was caused or encouraged by Def 
ocn 5. Forfeiture of Bail 
$969.13(1) A. Bail shall be forfeited if conditions of bond not 
complied with 
RUC Form CR 20 B. By entry of order declaring bail forfeited [4 
F § 969.13(2) 1) Order may be set aside upon conditions Ct imposes if 
i justice does not require enforcement of forfeiture 
[ § 969.13(3) 2) Clerk is agent for receipt of papers affecting Defs and 
8: surety's bond liability 
FH 
H §969,13(3) 3) No independent action required 
zi 
$969.13(4) 4) Notice of order of forfeiture mailed to Def and. surety 
u $969.13(4 i if justi 
" E 2 een (oF Upon meron of DA, or sua sponte ifjustice so 
£ H 201 Wis. 24 291 (1996) requires, Ct must enter judgment for State for 
z amount of bond if Def does not surrender 
t 
REA E or Def does not satisfy Ct within 30 days 
ippear impossible and without Def's fault 
m 
z Melone v St i i 
Ei 2001 WI Asp 13 D. While forfeiture is mandatory upon a violation of a 
240 Wis, 21 451 condition of bond, decision to set aside forfeiture is 
St v Ascencio subject to Ct's discretion. 
92 Wis, 2d 822 
(Ct. App. 1979) 1 
CR 8-8 Í 
| 
| 


(2024) 


§ 969.14 


$969.13(5Xa) 


§ 969.13(5)5) 


8969.18(5)5) 
$ 969.035(2) 
§ 969.035()() 


Caution 


§ 969.0350) 


E. Sureties may be discharged from bond obligations if 
1) Arrest Def and deliver to sheriff 


2) Deliver to sheriff certified copy of warrant and order 
admitting Def to bail 


3) After completing 1) and 


1 2), sureties apply to Ct for 
order discharging them from liability 


* Forfeited cash bail to be applied FIRST to pay 
recompense to victim 


1) Ct must determine amount of recompense for victim, 


unless substantial reasons not to do so are stated on 
the record 


2) Ct must determine recompense in the same manner as 
it would determine restitution 


6. Denial of Bail (Preventative Detention) 


A. Ct may deny release to 


1) Person accused of committing an offense under 


§§ 940.01, 940.225(1), 948.02(1) or (2), 948.025, or 
948.085 


2) Person accused of committing or attempting to commit 
violent crime and person has previous conviction for 
committing or attempting to commit a violent crime 


a. Violent crime is defined as any crime specified in 
$$ 940.01, 940.02, 940.03, 940.05, 940.06, 940.07, 
940.10, 940.195), 940.195(5), 940.198 (2)(a) or (c), 


940.21, 940.225(1), 940.23, 941.327, 948.02(1) or (2), 
948.025, 948.03, or 948.085: 


NOTE: This definition of violent crime is different 


than the definition used to establish the grounds for 
setting cash bail, 


B. Prehearing procedure 


1) DA must 


a. Allege Def eligible for denial of release under 
Sec. 6.A. above 


CR 8-9 
(2024) 


s4aN09810 


SS NL st 
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£ 
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b. Provide copy of complaint charging commission or 
attempted commission of present offense specified 
in See. 6.A. above 


c. Allege that available conditions of release will not 
adequately protect community or prevent 
intimidation of witnesses 


§ 969.035(4) 2) If Ct determines DA has complied, Ct may order 
detention of person in custody continued 


Ct must give Def copy of documents provided by DA 
and inform of rights under §§ 969.035 and 970.02(1) 
and (6) 


C. Pretrial detention hearing 


Sa) 1) Purpose: To determine whether continued detention of 
Def justified 


2) May be held in conjunction with prelim or conditional 
elease revocation hearing 


May impose conditions 


| 3) If burden met, Ot may deny release ODELA 
| additional period not to exceed 60 days after hearing 


After 60 days, Def must be released 
a. May impose conditions 


$8 969.035(9) b. Delay caused by Def not included in 60-day time 
limit 


$965055(10) E. Def may petition for release in accordance with 
8 969.03 at any time 


Ji) F. Ct must place case of detained Def on expedited 1 
| 

' 

Dp 


trial calendar 
7. Bail After Conviction 
A. When release available 


$969.01(2)(3) 1) Release allowed in Ct's discretion after. 
before sentencing —— 


§ 969.01(2)(b), (c) 
St v Whitty 


86 Wis. 2d 380, 388 
(1978) 


Stv Barnes a. 


$969,01(2)(€) 


St ex rel Shock v DHSS 
1 Wis, 2d 362 (1977) 


St v Shumate 
107 Wis, 2d 460 (1982) 


‘St v Braun 
100 Wie, 23 77, 85 (1981) 
§ 809.31 


§ 809.3101) 


§809.31(2) 


$809.31) 
$809.51(9)(3) 


$809.31()5) 


$809.31()() 


$809.31(3)(d) 


$809.31(4) 


§ 809.316) 


§ 969.026) 
$99,030) 


St v Jones 
2021 WI App 15 
396 Wis. 2d 602 


May be granted on underlying charge pending in Trial 


Ct 
2) No authority to grant pail pending federal habeas 

corpus review " 
3) Bail not to be granted after sentencing merely for Defs 

personal accommodation 


C. Procedure for release on bail pending 
postconviction relief 


1) Def must file motion in Trial €t 


2) Ct promptly holds hearing, determines motion, and 


states grounds for decision 


3) Release may be granted if 
a. No substantial risk Def will not appear following 
conclusion of postconviction proceedings 
erious crime, intimidate 
of 


b. Def not likely to commit s 


9. List of Violent Crimes for Purposes of Bail Under 


§ 969.001(3) 
i 7 
Statute Violation 
940.01 or 940.02 = First-degree intentional homicide or first-degree reckless homicide 
§ 940.03 __| Felony murder 
§ 940.05 or 940.06  Second-degree intentional homicide or second-degree reckless 
homicide 
940.07 Homicide resulting from negligent control of vicious animal 
$940.08 Homicide by negligent handling of dangerous weapon, explosives or 
fire 

3 930.09(1) Homicide by intoxicated use of vehicle 

| $940.10 Homicide by negligent operation of vehicle 
| $940.11, Mutilating or hiding a corpse 
| $940.12 Assisting suicide 

940.191), (2), (4). (5) or (6 Battery; substantial battery; aggravated battery 
$ 940.195 (1), (2), (4), (5), or (6) Battery to an unborn child: substantial battery to an unborn child; 
ated battery to an unborn child 

| $:940.198(2) or (3) Physical abuse of an elder person (intentional or reckless) 

3 940.20 Battery: special circumstances (by prisoner, etc.) 

$ 940.2010) Battery or threat to witnesses 
-8 940.203(2)_ Battery or threat 1o an officer of the court or law enforcement officer 
| § 940.204 Battery or threat to health care providers and staff 

§ 940.205(2) department: 

§ 940.207(2) 
| § 940.208 


[$940.21 
| §940.225(1), (2), or (3) 
[8940.23 


[8940.235 
| 894024 
[894025 
[5940285 
| 894029 
940.30 
940.3022) 
940.305 


940.31 
Hoo: 
[5940.43 
[594045 
[$941.20 
[$941.21 

94128 
[5941.2905 
[4 941.292 
$941.30 
[4941.37 
8 941.38(2) or 
§ 941.39 
$943.01) 

§ 943.011 
§ 943.013 z 


Statute Violation 
| $943.02 ‘Arson of buildings; damage of property by explosives 
ESTO ‘Arson with intent to defraud 
§ 943.06 Molotov cocktails 
943.10 Buriat. 
[$ 943.2310) or 2) Carjacking 
| 3943.30 "Threats to injure or accuse of crime 
| $943.32. Robbery 
$943.87 Robbery of a financial institution 
[ 394643 Assaults by prisoners. 
| $947.015 Harassment 
$947015 Bomb scares 
| $94802(1) or (2) First- or second-degree sexual assault of a child 
9190925 Repeated acts of sexual assault of the same child 
[8 948.03(2). (3), or (5) Physical abuse of a child 
[894804 Causing mental harm to a child 
[$948.05 Sexual exploitation of a child. 


Child trafficking 


‘Causing a child to view or listen to sexual activity 


Incest with a child 


Child enticement 


Soliciting a child for 


Sexual assault of a child placed in substitute care 


Sexual assault of a child by a school staff person or a person who 


CR 9: PRELIM/ARRAIGNMENT 


PRELIMINARY EXAMINATION ..... 
l. Nature of Preliminary Examination. 
2. Waiver... 

3. Time IIS) 

4. Procedure ......... 

5. Conclusion of Hearing 
6. Juveniles... sss 
7. Review. 

8. 


1. Information Filed 
2. “Instant Arraignments" 
3. Duties at Arraignment. 
4. Presence of Defendant... 


PRELIMINARY EXAMINATION 


§ 970.03(1) 

Stv Webb 

160 Wis. 2d 622 
(1991) 


Stv Richer 1) Sur 
174 Wis. 2d 231 
(1993) 


2) For Juv subject to original jurisdiction in adult Ct, see 
CR 51 


St v Berby 
81 Wis, 2d 677, 683 B. Standard 
(1978) 


1) Probable cause for bindover of Def at prelim is greater 
than probable cause for issuance of arrest warrant 


St v Knoblock 1 
44 Wis. 22 190, 194 a. Guilt beyond a reasonable doubt need not be proved 
(1969) 


Sto Dunn b. If conflicting inferences are equally plausible from 
E: EA undisputed facts, bindover required 

2000 WI App 204 

238 Wis. 2d 598 


2) Plausibility of story, not credibility of witnesses, is 
standard 


St v Richer 
174 Wis. 2d 231, 243 
(1993) 

St v Watkins 

40 Wis. 2d 398, 401 
(1968) 


St v Richer 
174 Wis. 2d 231, 242 


St ez rel Lynch v d 
Circuit Ct for Dane Cty 


§971.316)(b) 


§970.02(1)¢6) 

St v C&S Mgmt Co 

198 Wis. 2d 844, 847 
(Ct. App, 1995) 
$970.03(1), $ ez0.08(1) (9) 


$970020)(), (a) 


Wis JI-Cr SM-31 


8 970.02(4) 


D. Prelim not required when 


1) Def is corporation or LLO 


2) Def is charged with a misdemeanor 
8) Def waives right to prelim 
a, In writing, or 


b. In open Ct 
2. Waiver 


A. Advise Def of rights and benefits of prelim 
B. See Wis JI-Cr SM-81 for suggested colloquy 


C. Finding of waiver 


» "m 
"The Ct finds that the Def's waiver is kr 
voluntary” 


or MET 


P LL WU Wen 


e— À 


63 Wie, 2d 607 4) Whether to adjourn for cause is within Trial Ct's 
(Ct. App. 1991) discretion, after considering | 


a. Justification for adjournment 
b. Possible prejudice to opposing party 


v, Public interest 


* Convenience of witnesses 

e Convenience of administration of justice 

e Rights of victim 

If based on delays in SPD appointment of counsel, 


Stv Lee 

2021 WI App 12, 158 eh de i 

396 Wis, 2d 136 cost and ability to appoint counsel at Cty expense; 
whether Def remains in custody (and, if so, the 


by and costs of remaining 
in custody); whether Def will be subject to further 
evidence-gathering while incarcerated; and whether 
delay could compromise defense or result in lost 

evi 


liberty interests affected 


157 Wis, 2d 55 
(Ct. App. 1990) 
aff'd, 162 Wis, 2d 883. 


4, Procedure 


—— 


A. In general 


Has ACD 1) Def must be present personally or by telephone or 1 
j audiovisual means 3 
HESSE) 2) Ot may not exclude victims from evidentiary | i 
$950040)0) proceeding unless it is necessary for fair proceeding 
S970.096) 3) All witnesses sworn and transcript made i 
$970.03(18) ‘Testimony may be taken by telephone or by live AV | 
means if proponent shows good cause or if testimony 
used to prove element of identity offense under «| 
§ 943.201(2) or 8 943.203(2) H 
SABIE) 4) May be held in conjunction with bail revocation 
hearing under § 969.08(5)(b), provided Ct makes 
separate findings relating to prelim and to J 
revocation. “it D E 
EI - 
§ 969.035(5) 5) 
St ex rel Stevens v Cir Ct 6) = 


141 Wis. 2d 239 (1987) 


St ex rel Stevens v Cir Ct 7) 
141 Wis. 2d 239 (1987) 
St v Webb. 


160 Wis. 2d 622 (1991) 


Globe Newspaper Co e; Factora te er 
© Superior Ct Factors to conside 
102 S. Ct. 2613 (1982) 


Victim's age 


e Victim'a psychological maturity and 
understanding 


e Nature of crime 


e Desires of victim and victim's family 


SA} 8) Counsel may make decision to assert or waive option of 
(Ane. 1890) having prelim public or closed, especially when Def 


does not oppose counsel's decision 


If no objection to closure, right to object waived 


Sekar B. Rules of evidence apply as at trial with exceptions 
161 Wis. 2d 140 
(Ct App. 1991) 


§ 970.038 ssi 
Stv OBri 1) Hearsay admissible 
2014 WI 54 

354 Wis. 2d 753 

Stu Bull 

2015 WI App 46 

363 Wis. 2d 603 


897131050) 2) Objections to admissibility of statements of Def not. 
available 
$970.03(12) 3) Reports from the following to be received without. 


calling expert who made findings 
a. State Crime Lab 

b. State Laboratory of Hygiene 
c, FBI investigation laboratory 
d. Hospital laboratory 

Local health Dept 


89713100) 


Sparkman v St 
27 Wis. 2d 92 (1965) 


$971.20) 


$970.05 


$.970.03(6) 


§ 970.036) 
St v McCarter 
36 Wis. 2d 608 (1967) 


Stv Schaefer 

2008 WI 25, 11 32-40. 
308 Wis. 2d 279. 

Stv OBrien 

2013 WI App 97 

349 Wis. 2d 667, aff'd, 
2014 WI 54 

354 Wis. 2d 753 


Stv Hull 
2015 WI App 46, 1 33 
363 Wis. 2d 603 


Vigil v St 
76 Wis, 24 183 (1977) 


C. 


Def has right to 


4) 


6) 


7) 


Challenge sufficiency of complaint. 


Must be done before commencement of prelim, or 


deemed waived 


Counsel 


Substitution of Judge or Ct Comm'r 


NOTE: Substitution at prelim exhausta right to 
substitution for duration of case, evon if used for 
substitution of Ct Comm'r. 


Transcript 
Sequestration end exclusion of witnesses 


Call witnesses on behalf of self 


a. Cannot be called merely to discover State's case or 
demonstrate inconsistency in testimony of State's 
witness 


b. Defmay not call alleged victim unless the 
anticipated testimony is relevant to the issue of 
probable cause, Weight and credibility of the State's. 
evidence is outside the scope of the prelim 


Cross-examine State's witnesses 


a. Attack on credibility should be directed towards 
plausibility of story, not general trustworthiness of 
witness 


CR 9-7 
(2024) 


i 
5 
iS 
" 


St v Wolverton 


Stv McCarter 


St v Knudson 


§ 906.12 


St v Russo 
101 Wis, 2d 206 
(Ct. App, 1981) 


$970.05(12)) 


H 
I 
H 
H 
H 
f 
| 


Stexrel Funmaker 
v Klamm 

106 Wis. 2 624, 634 
(1982) 


‘St v Marshall. 
92 Wis. 2d 101 (1979) 


Stu Schaefer 
2008 WI 25 
308 Wis. 2d 279 


Stv Akins 
198 Wis. 2d 495 (1996) 


Stv Williams 
198 Wis. 2d 516 (1996) 


193 Wis. 2d 234 (1995) 
36 Wis. 2d 608 (1967) 


51 Wis. 2d 270 (1971) 


b. Right not unrestricted 


c. No right to fish for elements of State's case 


d. Right to examine materials used by State's 
witnesses to refresh recollection 


e. May examine experts as to qualifications, textual 
sources, tests 


* No right to cross-examine expert whose reports 
admissible under special prelim rule of 
admissibility 


D. Def does not have right to 


1) Make closing argument 


Decision to allow closing argument within sound 
discretion of Judge 


2) Confront witnesses 
3) Introduce impeachment evidence 


4) Compel production of police reports before, or at, 
preliminary examination by subpoena duces tecum 


E. Function of Ct—single and multiple related counts 


1) Determine whether Def probably committed a felony 


2) When two or more transactionally or factually related 
counts are charged and probable cause found in 
relation to one count, bindover required on all 
transactionally or factually related counts 


Committee Comment a. Ct determines whether a felony was probably | 
committed in the co of the facts related to a 
count in the complaint, not whether State has 


shown probable cause for 


any specific count in the 
complaint 
St v Akins 3) Judge not to make finding nor engage in discussion as 
198 Wis. 24 495 (1996) to precise felony on which Def bound over 
§ 970.03(10) 4) Multiple-count complaint; Suggested three-step 
Stv Williams eae 
198 Wis. 24 516 (1996) D 
a. Read complaint to identify transactionally related. 
counts 
XM BRAD e "Transactionally related” means charges related 
SEES EEE) to each other from evide: 
St v Williams 


198 Wis. 24 516 (1996) 
St v Burke 
153 Wis. 2d 445 (1990) 


Stv Richer 
174 Wis. 2d 231 (1993) 


eis 5) Ct may suspend progress of State's case when it is of 
opinion that sufficient evidence introduced 


a. Care must be taken not to deny Defs rights to 
cross-examine and call witnesses 


b. When there is further evidence by defense, if 
persuasive to Ct, State may present added evidence 
in furtherance of its case 


F. Function of Ct—multiple unrelated counts 


S T 24593 State must establish probable cause that Def committed a 
(Ct. App. 1996) felony with respect to each transactionally distinct count 


in complaint 


G. Probable cause 


St v Olson 
75 Wis. 2d 515 (1977) 


168 Wis. 2d 486 (1992) 
Stv Sorenson 
143 Wis. 2d 226 (1988) 


Stv Dunn 

121 Wis. 2d 389 (1984) 
Stv Schaab. 
2000 WI App 204 
238 Wis, 2d 598 


St es rel Huser 
v Rasmussen 
84 Wis. 2d 600 (1978) 


St v Lindholm 

2000 WI App 22 
pp 225 

239 Wis, 2d 167 


Stv Fry 
129 Wis, 2d 301 
(Ct. App. 1985) 


St v Moats 
156 Wis. 2d 74 (1990) 


$970.03(7) 


§970.03(8) 


$.970.03(9) 


4) Probable cause must be proved for prior convictions 
that change nature of charge from misdemeanor to 


felony 

5) Defs uncorroborated confession sufficient to support em 
finding of probable cause | i 

6) Bindover may be based solely on unconstitutionally 5 
obtained evidence 


5. Conclusion of Hearing 


A. Bind Def over for trial if probable cause to believe 
Def committed a felony 


B. If probable only misdemeanor committed, amend 
complaint to conform to evidence _ 


Det may bomo 
evidence — 


6. Juveniles 


St v Webb 
160 Wis. 2d 622 (1991) 


§971.01@) 
St v Phillips 
2000 WI App 184 
238 Wis. 2d 279 


St v White 
2008 WI App 96 
312 Wis. 2d 799 
Stv Bury 

2001 WI App 37 
241 Wis. 2d 261 


8. Errors 


Any error at preliminary hearing is cured by errorless trial 


ARRAIGNMENT 


1. Information Filed 


A. Information must be filed within 30 days after 
decision to bind over 


1) Motion may be made to extend time 


2) Failure to timely file—dismissed without prejudice 


3. Duties at Arraignment 


$971.05 A. Arraignment must be in open Ct 

§971,05(2), 970.02(6) B. Inform unrepresented Def of right to counsel 

§971.05(3) ©. Deliver copy and read information to Def, unless 
waived 


D. Ask how Def pleads to charge 
E. Enter plea of not guilty, if Def stands mute 
F. Accept plea or schedule trial or other necessary 
hearings 
uL G. Set time for filing written motions 


10 days in felony cases unless Ct orders otherwise 


4. Presence of Defendant — 


§ 971.04(1)(@) A. Felony cases 


§ 97107 


St v Kaye 
106 Wis, 2d 1 (1982) 
St v Kalk 
2000 WI App 62 
234 Wis, 24 98. 

‘See Wis JI-Cr SM-45 


57 Wis. 2d 344 (1973) 


CR 10: DISCOVERY AND INSPECTION 


mesa 


General.. etter 
Timing of Statutory Discovery Motion: 
‘Types of Statutory Discovery Provided 
Other Specific Discovery Rights... 
Exculpatory Information . 
Preservation of Exculpatory Evidence 
Postconviction Discovery Issues.... 


1. General 


A. Wisconsin recognized no *clear legal right" to 


SterveliJobnion pretrial discovery before 1970 Criminal Code 
v Waukesha Cty Ct 
41 Wis. 2d 188, 192 


(1968) 


§ 971.23 


‘St ex rel Lynch v Cty Ct 
82 Wis, 2d 454 (1978) 


B. Limited discovery and inspection now statutorily 
provided 


1) Ctmay not order general inspection of prosecution files 
before prelim 


a, Inherently harmful to orderly administration of 


justice 
Sraa b. Police reports cannot be compelled by subpoena 
308 Wis. 2d 279 duces tecum 
Arizona v Youngblood 2) Prosecutor has no constitutional duty routinely to 


109 S. Ct. 333 (1988) 


deliver entire file to defense counsel 


Brody v Maryland. C. Additional discovery required as matter of due 


83 S. Ct. 1194 (1963) 


process, when 
1) Evidence favorable to accused. 


2) Evidence material to either guilt or punishment 


Upjohn v US D. Atty-client privilege and work-product doctrine 


1018. Ct. 677 (1981) 


limit State’s discovery rights 


S3553NIIM JO 
'SNotieodsd 


asavosa Or 
A9N313dWO9 


yta V ONDE 


nod 
/1NIV14WOO. 


§971.31(6)(b) 


$971.310)0) 


§ 971.316)0) 
§97LSIEM@) 


§971.316)@) 


$971.23() 
St v DeLao 
2002 WI 49 
252 Wis. 2d 289 


Jones v St 
69 Wis. 2d 337 (1975) 


$97123()(9) 
Wold v St 
57 Wis. 24 344 (1973) 


§971.23(1)(b) 
Kuichera v St 

69 Wis. 2d 534 (1975) 
St v DeLao 


2002 WI 49 
252 Wis. 2d 289 


$971.23(1)(c) 


§971.23(1)(4) 
Lunde v St 
85 Wis. 2d 80 (1978) 


Konkol v St 
2002 WI App 174 
256 Wis. 2d 725 


ons 


2. Timing of Statutory Discovery Moti 


A. Felonies 

1) Motions for statutory discovery may not be made 
a. Atprelim 
b. Until an information filed 


2) Must be filed within 10 days after arraignment, unless 


Ct otherwise permits 
B. Misdemeanors 
1) Must be filed within 10 days after initial appearance, 


unless Ct otherwise permits 


3. Types of Statutory Discovery Provided 


§ 971.2301) 5) Any relevant written or recorded statements of a ' 


Stv Thomas 

150 Wis. 2d 374 (1989) 
St v Copening 

100 Wis. ?d 700 (1981) 


witness named under § 971.23(1)(d) and 


a. Any audiovisual recording of oral statement ofa | 
child under $ 908.08 \ 


b. Expert reports or summaries including | 
e Physical exams 
© Mental exams 


e Scientific tests or comparisons 


$971230X5 6) Criminal record of prosecution witness known to State 

Jones v St 

69 Wis. 2d 337 (1975) 

$97.23) g) 1) Any physical evidence DA intends to offer in evidence 
at trial 


California v Trombetta 
104 S. Ct. 2528 (1984) 
St v Pankow 
144 Wis. 2d 23 
(Ct. App. 1988) 


"That Crime Lab has ability to do analysis 


Costs or other burdens of performing the 


analysis 


Def's ability to have tests done independently 


Potential value of test results to Def 


e Effect results may have on trial or need to have 
a trial 
n 
sanana) 8) Any exculpatory evidence 


E 
§971.23(2m) B. Duty of Def to disclose within a reasonable time 
before trial 
impeachment witnesses 
§ 971.23(2m)é 3 
(am) a. Any relevant written or recorded statements of a 


witness, including expert reports and summaries 
about 


§971 . 2 
1.23(2m)(a) 1) List of all witnesses excluding Def, rebuttal, or 
* Physical exams z 
; * Mental exams 


œ Scientific testing 


St v Revels 

221 Wis. 24 315 
(Ct. App. 1998) f 
‘expert's findings or a statement of the 


‘of the testimony, and to disclose 
cientifi test, experiment, or 


§971.28(2m)b) 21 
§971.25(2m)(6) 


C. Scientific testing and psychiatric testing 


$971.23(5) 
St v Stanislowski 1) On a motion of a party, Ct may order the production of 
62 Wis. 2d 730 (1974) any item of physical evidence that is intended to be 


Wold v St i i 7; 
57 Wie. 2A 344 (1079) introduced at trial for scientific analysis 


a. Under such terms and conditions as Ct may 
prescribe 


ea] 2) Tn prosecutions for sexually motivated offenses, Ct may 
not condition testimony of any witness on submission 
to psychiatric or psychological test to assess credibility 


SUNG) D. Protective order 
ME 1) Upon motion of a party, Ct may at any time order that. 
321 Wis. 20 221 discovery, inspection, or the listing of witnesses 


requested be denied 


physical or economic harm, 
under § 967.042)-@) — 


4) Deposition admi; 
unavailable or 


§ 971.23(6m) E. In camera proce: 


1) Either party 


p 


OE) G. Sanction for failure to comply 
for 1) Ct shall exclude any witness not listed or evidence not 
Ts 646 (1988) presented for inspection or copying that is required, 
St v Prieto unless good cause ia shown for failure to comply " 
2016 WI App 15 
366 Wis. 2d 794 
St v Wild 
146 Wis. 2d 18 
(Ct. App. 1988) 
a. Ot may grant opposing party a recess or 
continuance 
SSR, b. If State's evidence is excluded before trial because 
cic s aT of discovery violation and Ct then dismisses charges 
without prejudice, State is not precluded from 
prey 
refiling the same charges 
deccm 2) In addition to or in lieu of any sanction, Ct may advise 
jury of any failure or refusal to disclose 


108 S. Ct. 646 (1988) 


3) Imposition of a sanction for violation of Ct’s discovery 
h al Ct’s ic 


Stv Hahn. 
321 Wis. 2d 670 
(Ct. App. 1998) 


3) State may call alibi witness of defense for 'urpose 
other than to impeach Def' credibility rareti alibi 


notice 


i $971.23(S)0) 4) Noevidence of alibi to be received if no notice of alibi 
given, unless Ot orders for cause 


§ 971.23(8)(0) a, Ct may enlarge time for filing notice of alibi 


$971.23()q) 3 


State must furnish notice in writing to defense of 
names and addresses, if known, of witnesses to be 
offered in rebuttal to alibi 


a. Notice must be furnished within 20 days after 
receipt of Def's notice of alibi, or within other time 
as Ct orders 


b. No rebuttal evidence of alibi received if State fails 
to give notice, unless Ct otherwise orders for cause 


§ 971.23(8)(), (e) 6) Any witness called pertaining to alibi must be 
identified as such on written lists 


89712300) L Copying costs in case: 


Wis Adm Code Ch PD 3 


established by 


$97123(5, (9) J. 
§972.110) 

St v Peters 

192 Wis. 2d 674 

(Ct. App. 1995) 


Admissibility of 


1) See CR 28 


4. Other Specific 

A. Confidential 

1) Patient hei 
Confiden 


Wiis Guard art 188m 2) Patients have a privilege to refuse and prevent 
US WISO disclosure of confidential communications made or P. 
407 Wis. 2d 195 information obtained or disseminated for diagnosis or 
treatment of physical, mental, or emotional condition 
$9054) a. There are exceptions regarding Ct-ordered 
examinations in guardianship or protective 
placement 


b. There is no such exception for Ct-ordered in camera 


review of a victim's privately held, privileged health 
records upon a criminal Def's motion 


PRACTICE RECOMMENDATION: Def may request 
waiver of the privilege and release of the records, but 
there is no remedy should victim decline. 


fete 3) Privilege is waived if the holder voluntarily discloses or 
191 Wis 24205 consents to disclosure of the confidential matter or 
(Ct. App. 1995) communication or any significant part thereof 
rev'd on other grounds 
199 Wis. 2d 597 (1996) 
RA 4) Criminal Def may seek in camera review by Juv Ct 
4.925.396) Jude of any type of Juv record, including Juy Ct file 
1tsel 


$ 938.782) (2) 
Pennsylvania v Ritchie 
107 S. Ct. 989 (1987) 
Rock Cty Dept of Soc 
Servs v DeLeu. 

(In Int of KKC) 

143 Wis. 2d 508 

(Ct. App. 1988) 


St v Risso B. Victims of sexual assault: Def's right to have own 


ud A 
SENT 2 5 expert(s) perform examination of victim 
overruled in part 

on other grounds by 

Bt v Johnson 

2023 WI 39 

407 Wis. 2d 195 

Bt v Jensen 

147 Wis, 2d 240 (1988) 


1) Applies only if State intends to introduce expert 
testimony of examining psychologist at trial, whose 
examination done at request of State and 


2) Def must prove a “compelling need” for own experti 
which Ct determines by considering Rae 


a, Nature of examination \ 


CR 10-8 


. Vietim’s age 
. Potential physical and emotional effects on victim 
d. Probative value to issues in case 

e. Time between offense date and proposed exam 

f. Other available evidence H 


g. Ifpersonal exam essential to formation of opinion 
by the expert 


Stv Maday 3 


179 Wis 21348 ) If victim refuses to participate in exam, appropriate 

(Ct. App. 1993) sanction is to prevent State's expert from testifying 
about exam 

$ 971.23(6c) 


a. However, if prosecution for sexual assault (under 
§§ 940.225, 948.02, or 948.025) or for any other 
crime that Ct determines was sexually motivated, 
as defined in § 980.01(5), Ct may NOT order any 
witness or victim, as a condition of allowing 
testimony, to submit to a psychiatric or 

ts psychological examination to assess his or her 


credibility "ise aed 
St v Mainiero 4) If victim seeks out professional help on own, disclosure 
189 Wis. 2d 80 m vice X 
(ot. pes 1994) rules under Ritchie. apply and not those. under Maday 
5 > . eliminates privilege 
P ape? E dog Dye ales 
142 Wis. 2d 36 


(Ct. App. 1987) 


Billy Jo W v Metro 
(in re Mental Cond 

of Billy Jo W) 

173 Wis. 2d 310 

(Ct. App. 1992) 

rev'd on other grounds 
182 Wis, 24 616 (1994) 


D. Confidential informers: Defense request to disclose 


State may claim a privilege to refuse to disclose 
identity of an informer 


If Def makes initial showing of reasonable possibility, 
grounded in the facts and circumstances of the case, 
that a confidential informer may have information 
necessary to the Def's theory of defense, Ct must 
conduct in camera review to determine whether 
informant may be able to provide relevant testimony 


Proof in camera will usually be by affidavit. Ct may 
take testimony if Ct finds that matter cannot he 
resolved satisfactorily by affidavit 


Disclosure is necessary only if informer's testimony 


‘St v Vanmanitong. 
could create reasonable doubt in jurors minds 


If Judge finds reasonable probability that informer can 
give testimony and State refuses to disclose identity, 
sanction is dismissal of charges to which testimony 


would relate 
5. Exculpatory Information 


A. Standard 


A E UE 1) State has affirmative duty to disclose to Def any 
RC ER evidence favorable to the accused, if evidence material 
either to guilt or punishment 


2) Does not depend on good or bad faith of prosecutor 


3) Basis is to protect Def's due-process right to fair trial 


4) Wayerski overrules former Brady standards: 


St v Wayershi 
2019 WI 11 

385 Wis, 2d 344 
Brady v Maryland 
838. Ct. 1194 (1963) 


a, Evidence no longer need be in State's exclusive 
possession or control. 


v 


CR 10-10 
(2024) 


PRELIM/ 
ARRAIGNMENT 


b. Now evidence must be disclosed even if available to 
Def through reasonable diligence 


Now evidence must be disclosed whether or not an 


c 
intolerable burden on Def to obtain the information 


SISSINUM 40 
'SNOLISOd30 


Britton v St B. Distinction: Discovery versus disclosure 
44 Wis, 20 109 (1969) 


1) Discovery emphasizes Def's right of access to evidence 


necessary to prepare case; not constitutional 


2) Disclosure emphasizes State’s duty to disclose 
exculpatory evidence to Def; constitutional issue 
decided on case-by-case basis 


C. Extent of disclosure required 


US v Valensuela-Bernal 1) No requirement of complete, detailed account of all 


3025.61 3140 1982) investigatory work done, or prosecutor's litigating 
92 S. Ct. 2562 (1972) strategies 


Seen 2) Disclosure is required of all evidence helpful to Def 
385 Wis. 2d 344 
St v Wayerski 3) If State is aware that witness has pending prosecution, 


CSS that must be disclosed 


4) No duty to conduct discovery examination for defense 


Stv Calhoun 5) State must disclose, even though prosecutor entertains 
67 Wis, 2d 204 (1975) personal doubt as to whether exculpatory 


St v Stanislawski 6) Scientific proof or expert testimony favorable to Def 


62 Wis. 2d 730, 746-48 i 
pe must be disclosed whether State intends to introduce it 


St ex rel Lynch v Gy Ch 7) Duty to disclose commences at earliest opportunity, as 
82 Wis, 2d 464 (1978) soon as State recognizes exculpatory character 


a, Duty continues and applies to evidence received 
after disclosure request made 


CR 10-11 
(2024) 


EEE | 


See CE 8) At prelim, in absence of particularized need, defense 
must rely on prosecutor to identify exculpatory 


82 Wis. 2d 454 (1978) 
evidence since charge not final 


a, At prelim, request to examine file will be denied, 
unless showing of particularized need made 


US v Bagley D. Duty to disclose exculpatory information—two-part 


105 S. Ct. 3375 (1985) 
Strickland v Washington. test 
104 S. Ct. 2052 (1984) 

St v Garrity 

161 Wis. 2d 842 


(Ct. App. 1991) 
1) Test applies whether Def makes no request for 
exculpatory information, a general request, or a. 


specific request. 


2) Firs 


USv Agurs 
96S. Ct. 2392 (1976) 


US v Pollack 4) Evidence must be made available to defense in time to 


534 F2d 964 


'asonable use of it 
(DC Cir 1976) makere 


Jones v St 5) Prosecutor has affirmative duty to acquire all relevant 

69 Wis. 24 337 (1975) evidence 

Wold v St a, Includes arrest records from all investigating staff 

57 Wis. 2d 344 (1973) and agencies 

b. Test is whether, with exercise of due diligence, 
prosecution should have discovered evidence. 
Giglio v US c. Evidence going to credibility of State’s witnesses is 
925. E zm iun exculpatory. 
87 Wis. 2d 739 (1979) 
v St 

74 Wis. 2d 503 (1976) 
Brady v Maryland d. State must disclose exculpatory information or 
83S. Ct. 1194 (1963) 


Stv Outlaw testimony, otherwise forgo prosecution. 


108 Wis. 2d 112, 136 
(1982) 


c. Ifconviction rests on. perjured testimony that 


Tucker v St 
84 Wis. 2d 630 (1978) im 
prosecutor knew or should have known was í 
perjured and if there is reasonable likelihood that it 
affected jury's judgment, com iction set aside 
Sty. d. If other compelling evidence of guilt and no 
(x A. 39 indication that evidence/testimony was tainted, 
then, harmless error 
EA ed 2) If discovered after guilty plea, may be grounds for 
272 Wis. 2d 80 withdrawal 
Stu Calhoun 3) If evidence discovered during trial, Ct should consider 
6 ng trial, 
obo u available alternatives to mistrial 
rae a. Alternatives to mistrial should be reviewed and 
evaluated on record 
iE 2 204, 218 b. Penalty for breach of disclosure should fit nature of 
(1975) proffered evidence and remove harmful effect on 
Stv Calhoun 
67 Wis. 2d 204, 218 
975) 
St v Copening 
100 Wis. 2d 700 (1981) 
Stv Hahn 
182 Wis. 2d 351 


(Ct. App. 1986) 


St v Hineman 
2023 WI 1 
405 Wis. 2d 233. 


US v Agurs 
96 S. Ct. 2392 (1976) 


Arizona v Youngblood 
109 S. Ct. 333 (1988) 

California v Trombetta 
m S. Ct. 2528 (1984) 
v 


189 Wis. 2d 59 
(Ct. App. 1994) 


‘St v Huggett 
2010 WI App 69 
324 Wis. 2A 786 


Stv Oinas 
125 Wis. 2d 487 
(Ct. App. 1985) 


St v Pankow 
144 Wis. 2d 23 
(Ct. App. 1988) 
St v Munford 


2010 WI App 168. 
390 Wis. 24575 — 


Stu Hahn 
132 Wis, 2d 361 
(Ct. App. 1986) 


St v Holt 
128 Wis, 2d 110 
(Ct. App. 1985) 


4) Ifevidence discovered after trial 


Evidence must create a reasonable probability ofa 


a 
different result at trial 


b. No constitutional violation requiring new trial, 
unless information creates reasonable doubt that 


otherwise did not exist 


Mere possibility that item may have been helpful to 
defense not enough 


6. Preservation of Exculpatory Evidence 


A. Prosecution has duty to preserve exculpatory 
evidence 


Sean B. Sanction within Ct’s discretion 


182 Wis, 2d 301 
(Ct. App. 1980) 

1) Dismissal of case with prejudice appropriate if 
adequate defense would be impossible 


California v Trombetta 2) Suppression of evidence 


104 S, Ct. 2528 (1984) 


7. Postconviction Discovery Issues 


SiS A. To obtain postconviction discovery of physical 
meer evidence, Def must show that evidence sought is 
aff'd, 228 Wie. 24.903 “consequential” to issue in case 

(1999) 


DBETOIA marreoe 


1) "Consequential evidence" is evidence that creates 
reasonable probability of different trial outcome 


St v Parker n B. Defs due-process rights are violated b; posttrial 
du ted destruction of evidence and new trial is required, if 


256 Wis. 2d 154 E 
St v Noble evidence destroyed was 
2001 WI App 145 e? 


246 Wis. 2d 533 

revid on other grounds 
2002 WI 64 

253 Wis. 2d 206 


1) Apparently exculpatory and of such nature that Def 
would be unable to obtain comparable evidence by 
other reasonable means, OR. 


g 
2 
i 2) Potentially exculpatory and was destroyed in bad faith 
897407 
St v Denny C. Def may move for DNA testing of “relevant” 
2017 WI 17 evidence; however, Ct may deny motion if evidence 
z 378 Wis, 24 390 of guilt is overwhelming 
z 
| 
L4 
|. 
i 
H CR 10-16 
H (2024) 
H 
t 


CR 11 
DEPOSITIONS OF WITNESSES 


1. Adult Witnesses 


2. Child Witness—Audiovisually Recorded 
Depositions. 


3. Audiovisually Recorded Statements of 
Children ....... eerte nennen 


DEPOSITIONS OF WITNESSES _ 


1, Adult Witnesses ; 


S VUE A. Witness must in fact be unavailable to testify at trial 
108 Wis. 2d 521 

(Ct. App. 1982) 

967.04(5) B. State must make good-faith effort to obtain 


presence at trial 


D C. Testimony of witness must be competent, relevant, 
material, and necessary to prevent failure of justice 


D. Procedure 


1) Notice to other 


Stu Thomas 

160 Wis, 2d 374 (1989) 
St v Street 

202 Wis. 2d 633 

(Ct. App. 1996) 


967.04(7)(0) 


2) Before child's 16th birthday, if warranted by interests 


of justice E 
iure may only 


B. Special audiovisual recording proced i 
be ordered upon finding that particular child under 


particular circumstances of case requires special 
procedure as protection from trauma 


1) Generalized statutory policies alone mot sufficient to 
support order for audiovisual recording 


C. Factors Ct may consider in determining interests of 


justice 
1) Child’s chronological age, level of development, and 


capacity to comprehend significance of events and to 
verbalize them 


2) Child’s general physical and mental health 


8) Whether child’s prior reports of event to associates or 
authorities have been disbelieved or not acted upon _ 


9) Child’s subjective belief regarding consequences to self 
or persons with whom child has close emotional 
relationship, to ensue from providing testimony 


10) Whether child manifests or has manifested symptoms 
associated with posttraumatic stress disorder or other 
mental disorders 


11) Number of separate investigative and judicial 
proceedings at which child’s testimony may be 
required, likely length of time until last such 
proceeding, and mental or emotional strain associated 
with keeping child’s recollection of events witnessed | 
fresh for that period of time | 


12) Whether use of recorded deposition would reduce 
mental or emotional strain of testifying and whether | 
deposition could be used to reduce number of times 
child will be required to testify 


D. Conduct of d 


lorstanda it is wrong to tell 


Determine that child unc 
if child's 


a lie and will testify truthfully 


developmental level or oral sk 
ndminiatration of oath or affirmation 


would be inappropriate 


usual form 


e. Before questioning by parties begins, attempt to \ 
place child at ease, explain to child purpose of 
fy all persons attending 


deposition, and identi! 


£ Allow any questioner to have advisor to assist and, 
upon permission of Judge, to conduct questioning 


g Supervise spatial arrangements of room and 
location, movement, and deportment of all persons 


in attendance 


h. Allow child to testify while sitting on floor, 
platform, appropriately sized chair, or lap of trusted 


adult, or while moving about room within range of 
visual or audio recording equipment 


any person whose 
taking of deposition, or 


Coy v Iowa. 4) € 
108 SCt 2798 (1988) 

St v Thomas 

150 Wis. 2d 374 (1989) 


i St v Street 
202 Wis. 2d 533 
(Ct. App. 1996) 


886.44 
885.47 


967.04(8)(b)9. 


967.04(8)(b)10. 


5) 


9 


E. Custody of and 


Ct must seek to ensure that audiovisual record conveys 
to viewer impressions as nearly identical as possible to 
those viewer would receive if observing child’s 
testimony in person 


a, Ct must enforce applicable statutes regarding 
videotape deposition procedures and playback 
equipment 


b. Objections and rulings must be made as if at trial 


i 

i 

Ct must seek to ensure that each Def has appropriate LE 

and adequate opportunity to cross-examine child and 

must A 
> 
E 
sz 


a. Permit Defto be in a position from which Def can 
see and hear child's testimony and can 
communicate privately and conveniently with. 
counsel 


b. Upon request by Def, m 
discovery and examin 


deposition 


OF | 


967.04(9) 


Sr v Sorenson 
152 Wis. 2d 471 
(Ct. App. 1989) 


967.04(10) 


F. Admission of audi 


iovisually recorded depositions at 


trial/hearing 


1 


2) 


3) 


May be admitted without additional hearing under 


§ 908.08 


led deposition is functional 


Audiovisually record 
ony and is not hearsay 


equivalent of live testim 


If recorded deposition admitted, child may not be called 


as witness at that proceeding except upon showing 


a. That additional testimony of child required in 
interest of fairness for reasons not known and not 
discoverable with reasonable diligence at time of 
deposition by party seeking to call child 


/hildren 


CR 12: COMPETENCY TO PROCEED 


Definitions 
Raising Issue of Competency to Proceed 


Determination of Probable Cause 
Examinations...... 
Competency Hearing Ut 
Competency Hearing Disposition (For Postconviction, 
a See Sec. 10)... 
Subsequent Hearings to Reevaluate Def's Competency 
Discharge from Criminal Commitment.... 
Transfer to Civil Proceedings... 

10. Postconviction Relief Proceedings 
11. Probation Revocation Proceeding 


Pom ope 


ru pu 


1. Definitions 


8971130) A. Def lacks substantial mental capacity to understand 
proceedings or assist in defense 


St v Leach 1) Test of mental capecity dae 


122 Wis. 2d 339 
p (Ct. App. 1984), rev'd on 
other grounds, 


124 Wis. 2d 648 (1985) 


Godinez v Moran 
113 SCt 2680 (1993) 


St v Garfoot 
207 Wis, 2d 214 (1997) 


St v Garfoot 
207 Wis. 2d 214 (1997) 


oceed solely because 
aintain competency 


S278) 4) Def not incompetent to prs 
medication used to restore or m: 


tions to prosecution under $ 971.51 may 
is of incompetence, provided 


$9711X3) B. Legal object 
termination before trial 


be heard regardles 


i 1) Motion susceptible to fair de 
2) Personal participation of Def not required 


2. Raising Issue of Competency to Proceed 


Stv Smith 
stage of criminal proceedings 


188 Wis. 2d 111 (1994) 


1) May be raised by Def, Defs Atty, or DA 


| 
Li 
| $971.18), § 971.140) A. Sec. 971.14 competency issue can be raised at any 


St v Daniel 
2015 WI 44, 44 27-28 
362 Wis. 2d 74 


St v Meeks 
2003 WI 104, 11 44-46 
263 Wis. 2d 794 


Stv Haskins 
139 Wis. 2d 257 
(Ct. App. 1987) 


Pate v Fobinson. 3) ( 
86 SCt 836 (1966) E 


St v Guck 
176 Wis. 2d 845, 851 4) 
(1993) 


B. C 


Stu is 
65 Wis. 2d 582 (1974) 


2) Atty’s representation of Def's incompetency is factor, 


Drope v Missouri. 


95 SCt 896 (1975) but not conclusive 

St v McKnight 3) Must be supported by facts giving rise to doubt 

65 Wis. 2d 582 (1974) 

971.14(1r)(a) C. Ct shall proceed under § 971.14(1r)(a) whenever 
Stu Guck there is reason to doubt Defs competency to 


176 Wis. 2d 845 (1993) 
proceed 


3. Determination of Probable Cause 


A. Purpose: To avoid unnecessary competency 
proceedings when charge not supported by 
probable cause | 


B. Alternative procedures to establish probable cause 


8971.14(12)(b) 1) Conclusive presumption of probable cause exists when 
competency issue aris ee: 


§971.14(ir\(c) 


§971.14(1r)(e) 


$971.1415(0 
$91014c) 


8971140150) 


| d. Standard of proof. 
e Same standard as probable cause at prelim 7 ( 


ibis probable Def committed crime 
don evidence and reasonable 


inferences 
e. Ct's finding must be based on 
e The complaint, and 
e The evidence presented 


SOTLI) f£. Ct may receive testimony on. record by telephone or 


|- 
| live AV means 


e On showing of good cause 


C. Disposition after probable cause determination 


1) Kf probable cause not found 


$971.140:)() 


RMC Form CR-205 


$971.149)0) 


$971.14(2)) 


b. Def voluntarily cooperates, or 


c. Def fails to cooperate in outpatient examination, or 


d. Examiner informs Ct that inpatient observation 
necessary 


$971.14(2)0) 2) Ct must appoint one or more examiners 


n $971.14) 3) Qualifications of examiner(s) 


a. Examiner(s) must have specialized knowledge 
determined by Ct to be appropriate 


b. Examiner(s) need not be physicians 


$971.14(2)3) 4) Def may be committed to suitable mental health 
facility 

§971.14@)(a) 5) If Def in custody, sheriff to transport Def to and from 
examination 

§971.14@)\0) 6) Time constraints 


a, Examinations must be completed and reports filed 
within 15 days 


b. One 15-day extension allowed, provided 
* Examiner or facility requests, and 


* Good cause shown 


wixoazés maanod V SNOHOW) aav enn 


8971.14(2)() 7) Inpatient examination time establishes sentence credit 
under § 973.155 
EMC Form CR-205 B. Outpatient examinations 
$971.14(2)(a) 1) Ct must appoint one or more examiners 
$971.142)(s) 


2) Qualifications of examiner(s) 


a. E 
e: ust have specialized ws 


ae NER. C. Examination by DHS 


1) If Ct orders Def examined by DHS or DHS facility, 

DHS must determine 
2 EH a. Where examination to be conducted A 
HS b. Who will conduct examination 
5g c. Whether examination to be conducted on inpatient 
ES or outpatient basis 
H3 v 
ge 2) Outpatient examination must be conducted in jail or 

locked unit of facility 


8) If inpatient examination necessary, 15-day period for 
completing examination and filing reports begins on 
arrival of Def at facility 


4) Tf outpatient examination begun and Dept determines 
inpatient examination necessary, sheriff must 
transport Def, unless Def released on bail 


| 
D. Examiner's duties " 


$971.14(2)(e) 1) Personally observe and examine Def 
Examiners allowed access to Defs past and present 
treatment records 

8971143) 2) Submit written report to Ct 


E. Contents of examination report 
$971.14(3)8) 1) Nature of examination 
2) Identification of persons interviewed 
3) Description of specific records reviewed 
4) Description of any tests administered 
§971.14@)(b) 5) Clinical findings of examiner 


89711430) 6) Examiner's opinion of Defs capacity to understand. 
proceedings and assist in own defense 


E CR 12-6 
2 (2023) 
| 


S971.140)0), (9X6) 4) If Def lacks competency, examiner's opinion of 


a. Likelihood Def's competency will be restored 
through treatment, and 


b. Likelihood competency will be restored within 12 
months or maximum sentence for most: serious 


charge, whichever is less 


A c. Whether Defs treatment should occur in inpatient 
facility designated by DHS, in community-based 
treatment program under DHS supervision, or in a 
jail or locked unit of facility that has entered into a 
voluntary agreement with State to serve as a 
location for treatment 


§ 971.14(3)(dm) 8) Examiner's opinion, if sufficient information available, 
on 


yand v ONDIVE 


a. Whether Def needs medication or treatment 


b. Whether Def not competent to refuse medication or 
treatment 


© Def not competent to refuse medication or 
treatment if, because of mental disease, 
developmental disability, alcoholism, or drug 
dependence, and after advantages and 
disadvantages of, and alternatives to, accepting 
medication or treatment have been explained, 


ELM 
ANIVTdWOO 


— Def is incapable of expressing understanding 
of advantages and disadvantages of accepting 
medication or treatment and alternatives, 

OR 


— Def is substantially incapable of applying 
understanding of advantages, disadvantages, 
and alternatives to Def's condition in order to 
make informed choice as to whether to accept 
or refuse medication or treatment. 


KS v Winnebago Cty (In. c. Explanation of medically unaccepted and 
prune oU KA) unrecognized alternatives NOT required 


(Ct. App. 1988) 
$ 971.14(3)(e) 9) Facts and reasoning, in reasonable detail, forming 
basis of findings and opinions 


CR 12-7 
(2023) 


] 
| $971.14(4)(a) F. Ct must distribute copies of report 
| 


Def personally if not 


1) To DA and Def Atty, or to 
represented 


2) Upon request, to sheriff or jailer where Def held i 
pending trial or sentencing 
a. Shoriffor jailer may provide copy to health-care 
i providers or medical record-keepers at jail a 
: i ing, but 
anet E 3) Ct may not disclose report to others before hearing, 
P vespere d it becomes open record after competency hearing 
Billy Jo W) p 
182 Wis, 24 616 (1994) 
SD G. Def may be examined. independently for competency 
purposes 
1) By non-Ct-ordered examiners 
2) Atany stage of competency proceedings 
3) Upon initiative of Def or DA. 
| 
| 
I 89711499 
§:971.14(4)(b) 
Stv Guck 


176 Wis. 2d 845, 851 
(1993) 


St v Guck 
176 Wis, 2d 845, 853 
(1993) 


Recommendation 


$971.14) 
St v Guck 
176 Wis. 2d 845 (1993) 


Stv 
207 Wis, 2d 214 (1997) 


9711440) 


St v Daniel 
2015 WI 44, 153 
362 Wis. 2d 74 


8971140) 


St v Meeks 
2003 WI 104, 4 60 
283 Wis. 2d 794. 


8971140 
St ex rel. ik v 
Schubert 


57 Wis, 2d 315 (1973) 


b. Ctshould ascertain whether Def saw examination 
report and was advised of right to challenge its. 
conclusions and cross-examine the evaluator at an 
evidentiary hearing 


e, Personally inquire of Def re: knowledge of right to 
challenge report's validity and waiver of evidentiary 
hearing 


3) If no waiver, Ct to hold evidentiary hearing 


B. Evidentiary hearing 


1) Atstart of hearing, Judge must personally inquire of 
Def whether Def claims to be competent or incompetent 


a. If Def stands mute or claims to be incompetent, Def 
to be found incompetent unless State proves by 
greater weight of credible evidence that Def 
competent 


i 
H 
| 


3) Defhas right to 


Representation by Atty 
d. Opportunity to introduce evidence contradicting 
examination reports 


e, Sworn testimony 


6. Competency Hearing Disposition 
(For Postconviction, See Sec. 10) 


A, If Ct finds Def competent, criminal proceedings 


resume 


BSLUNDO, B. If Ct finds Def not competent and NOT LIKELY to 
become competent within 12 months or maximum 
sentence specified for most serious offense with 
which Def is charged, whichever is less 


1) Proceedings suspended and Def released, or. 


Ct may order Def to appear in Ct at specified intervals 
for redetermination of competency to proceed 


Comment 


St v Moore 
167 Wis. 2d 491 (1992) 


2016 WI 1, 366 Wis. 2d 1 
$971.14(5)(am) 


2) Ot to commit Def to DHS for DHS to determine 
whether treatment will occur in an appropriate 
institution designated by DHS, while under DHS 
supervision in a community-based treatment program 
under contract with DHS, or in a jail or locked unit of 
facility that has entered into voluntary agreement with 
State to serve as location for treatment 


3 


4) 


Statutes do not specify who has burden, and what 
burden applies, of showing Def likely to become 
competent 


a. Logically, burden should be on State as in initial 
competency determination 


b. Applicable burden may be greater weight of credible 
evidence because phrase “likely to become 1 
competent" is analogous to “more likely than not” 1 

| 

Days spent in commitment deemed days spent in | 1 

custody under § 973.155 | 


a. Def entitled to senten: 
§ 973.155 for coi 


[ 


O °° °° 


T= 


"wrRUUEED — WWINESSES 


c. Report must include statement signed by licensed 


physician that Def not competent to refuse 
medication and treatment 1 


Based on examination. of Def by licensed 

physician. 

à Ot must hold hearing within 10 days after motion \ 
d 


for up to 20 days L 


e Hearing may be postponed 
t of Def, Def Atty, or 


after motion filed at reques! 
DA 


Sell v US. 

123 SOt E174, 3184-85 3) CAUTION: Sec. 971.14(8)(dm) and (4)(b) are 

m unconstitutional for trial competency purposes unlese 
v Fitzgerald Sell factors below are found by Ct: 


92019 WI 69 


a. Important governmental interest at stake (interest 
serious críme) 


in bringing to trial one accused ofa 


b. Involuntary medication will significantly further 
that governmental interest 


Sell 
123 SCt 2174, 2185 
(2003) 


Stv Green 
2022 WI 20, 1 36 n.13 
401 Wis. 2d 542 


CR 12-12 
(2023) 


St v Guck y cannot waive defense of incompetency to stand 
176 Wis. 2d 845 (1993) E mH E i eu 


7. Subsequent Hearings to Reevaluate Def's 
Competency 


A. Examinations 


$971.14(5)0) 1) Def must be reexamined periodically by DHS 
examiners 
$ 971.14(6)(0) 2) Written reports must be submitted to Ct 


a. 8 months after commitment 

b. 6 months after commitment 

c. 9 months after commitment 

d. Within 80 days before expiration of commitment. 
8971.14(5((b) ž " 


C. Dispositions upon rehearing 


8971.14(5Jc) 1) If Def found competent 


a, Def discharged from commitment 
b. Criminal proceedings resumed 
SoReal) c. If Def receiving medication to maintain competency, 


Ct may order continued. administration of 
medication for duration of proceeding 


$971.146Y0 2) If Def found incompetent, but making sufficient 
progress to competence 
a. Commitment ordered to continue 
7. 
D 3) If Def found incompetent and unlikely to become 
competent within maximum allowed commitment time, 


a. Continue suspension of proceeding, and 


b. Release Def 


89711458) 


$97114(50) 


$97114(6(6) 


Whenever Ct determines Def unlikely to regain 
competency within maximum allowable 
commitment time 


C. Ct may order Def to reappear in Ct at specified 
intervals for redetermination of competency 


D. Ct may order transfer to civil proceedings 


9. Transfer to Civil Proceedings 


$971.14) A. Ct may order Def committed to 
1) Facility specified in $ 51.15(2), or 
2) Approved public treatment facility under $ 51.45(2)(c), 
or 
8) An appropriate medical or protective placement facility 


B. Continued detention of Def governed by § 51.15, 
§ 51.45(11), or § 55.135, as appropriasie 2 i 


C. DA may prep; 
a petition for c 


1) Based ona 


COMPETENCY EPOSITIONS 
TOPROCEED WITNESSES 


c. Person's Atty in prior criminal proceeding 


d. Unless Cty Dept or DHS has applied for extension 4 i 


perii 2) Atty who has received notice or has otherwise learned 
that Def may have become competent, may ‘move Ct to 
order that Def undergo a competency examination | 
a. If Ct orders competency examination, report must 
be filed and competency hearing held 


epi ii ua b. If Ct determines Def is competent, criminal 
proceeding to be resumed 


Billy Jo W) 
182 Wis. 2d 616 (1994) 


c. If Ct determines Def not competent, Ct must release 
Def but may impose such. reasonable nonmonetary 
conditions as will protect public and enable Ct and 
DA to discover whether person subsequently 
becomes competent 


ae) G. DA or Def's Atty may move Ct for redetermination of 
2004 WI App 83 competency 
272 Wis. 2d 697 


Stv Debra AE 
188 Wis. 2d 111 (1994) 
See also St v Smith 


D. If hearing necessary, Ct should be 
8971.14(4) ns much ns possible 


“guided” by 


1) Ct grants motion to determine competency, or orders 
competency evaluation sua sponte, if has reason to 
doubt Def' competency based on 


a. Motion, setting forth grounds of belief that Def 
incompetent. 


b. Evidence presented in proceedings 


c. Defs colloquies with Ct 


d. Defs courtroom demeanor 


2) Upon finding "reason to doubt," Ct determines method 
for evaluating competency. Method left to Ct's 
discretion, including 


a. Reliance on counsel's affidavit, stipulation, or Cts 
own observations 


- Ordering examination of Def by person with. 
specialized knowledge 


cunnoN VÀ vaa v OND 


c. Upon hearing, guided by $ 971.14(4) to extent 
feasible 


3) Burden of proof: 


senna d 


AE 

188 Wo, 24 111, 192 a. Should be guided by § 971.14(4) to the extent 

(1994) possible " 

St v Daniel. " 

ANSA 44, 153 b. If Def claims competency, but Def Atty asserts 

362 Wis. 2d 74 incompetency, burden is on State to prove 
competency by a preponderance of the evidence; 
burden is not on the Def Atty 


E. If Def found incompetent, Ct should consider 
1) Continuation of postconviction proceedings 


§ 809.82(2) 


$5450 


‘St v Scott 
2018 WI 74, 11 24-26 
382 Wis. 2d 476, 

limited on other grounds 
by St v Green. 

2022 WI 30 

401 Wis. 2d 542 

St v Debra AE. 

188 Wis. 2d 111, 119 
(1974) 


St ex rel Vanderbeke 
v Endicott 
210 Wis. 2d 502 (1997) 


5) Involuntary medication order only after Del 
factors resolved 


11, Probation Revocation Proceeding 


A. Probationer has due-process right to co 


bra AE 


mpetency 


determination when ALJ has reason to doubt 
probationer's competency during probation 


revocation proceedings 


doubt probationer's 
ty in which 


CR 13 
TAKING A PLEA 


vi PED 


Procedure for Taking a Plea ............. ntn CR 13-3 
Vacating Plea After Acceptance... CR 13-15 
Efecte Of Ploab cese ie er CR 13-15 
General Rule: Guilty, No Contest, and 
Alford Pleas Waive All Nonjurisdictional 

CR 13-18 


IDSC eosam niit nee pocorn bdo 


TAKING A PLEA 


Larson v St 
90 Wis. 2d 768 (1973) 
Wis JI-Cr SM.32 


1. Procedure for Taking a Plea 


7.08 


97104) A. Def present in person in Ct unless: 
Stv Soto 


2012 W198, 95 4648 
343 Wis. 9d 43 

St v Anderson. 

2017 WI App 17, 11 34, 
42, 374 Wis, 2d 372. 
Seech CR 4 


1) Video or other means available in Ct enable Def to 
participate as if in courtroom 


2) Def voluntarily, intelligently, and knowingly consents 


"n ex did wn 
Pi àp fad t4 
pd Be 3e 1H 


LL 
2 dne 


Vr Ln 


$100 dr 


Abe ds 


after bindover to file 


971.01(2) b 
St v Woeh . Prosecutor has 30 days RHENUM IO 
83 Wis. 2d 696 (1978) information or Ct loses personal jurisdiction 4a 
e Prosecutor may move Ct for order extending 
time for filing for cause 
D. Plea Agreement 
1) Prosecution states agreement and defense Atty and Def 
affirm correctness of plea agreement 
ee MAN ELM 2) When plea is result of bargain, Ct need not go to same 
(1975) length to determine factual basis to sustain charge as 
with non-negotiated plea 
SoB 
3 Win 92 a. Ct must determine whether charge is legally 


218 Wis 2d 61 
cognizable 


4) Parties cannot enter conditional guilty pleas to 
preserve appellate review of an otherwise waived i! issue 


St v Beyer Parties may stipulate to facts for purposes of a trial but | 
2021 WI 59, 9 29 cannot stipulate to a finding of guilt, | 
397 Wis. 2d 616 


St v MeQuay 5) Judge cannot participate in plea negotiations 
154 Wis. 2d 116 (1990) 
St v Williams 

2003 WI App 116 

265 Wis, 24229 


Ct is neither party to nor bound by plea agreement 


St v Williams «Ct need not (but may) advise Def it will not 
SENE s 293 follow sentencing recommendation 

St v Betts 

129 Wis. 2d 1 (1986) 
St v Marinez 
2008 WI App 105 
313 Wis. 2d 490 


St v McQuay Ü 
154 Wis. 2d 116 (1990) 


St v McQuay 
154 Wis. 2d 116 (1990) 


St v Lee 
88 Wis. 2d 239 (1979) 


2013 WI App 132, 1 6 
351 Wis. 2d 517 

St v Reed 2 
2013 WI App 132, 4 12 

351 Wis. 2d 517 


St v Reed 
2013 WI App 132, 1 
351 Wis, 24 517 


WITNESSES 


X Th 9sneren 


St v Brown 
2006 WI 100 

293 Wis. 2d 594 
Ernst v St 

43 Wis. 2d 661 (1969) 


St v Schmidt 
2021 WI 65, § 18 
397 Wis. 2d 758 


Ernst v St 
48 Wis. 2d 661 (1969) 


St v Pegeese 
2019 WI 60, 11 33, 36 
887 Wis. 2d 119 
RMC Form CR-227 


Rahhal v St 
52 Wis. 2d 144 (1971) 


St v Dawson 
2004 WI App 173 
276 Wis. 2d 418 


St ex rel White v Gray 
57 Wis. 2d 17 (1973) 


St v Hunter 
2005 WI App 5 
218 Wis. 2d 419 
St v Williams 


v 
2003 WI App 116, 4 11 
265 Wis, 2d 229 


i dge 
E. Record must affirmatively show that um A si 
personally addressed Def and determi 


1) Plea was voluntary 


i d 

a. Can use waiver of righte form, as long as recor 

affirmatively shows that Def read and discussed 
form with counsel and understood each right 


waived 


b. Even with use of written form, a minimal personal 


colloquy needed 


2) Plea not involuntary merely because induced or 
motivated by desire to obtain lesser penalty, if Def has 


reasonable alternative, such as going to tri 


St v Dillard 

2014 WI 123, 4 69 
358 Wis. 2d 543 
St v Howell 
2007 WI 76, 
301 Wis, 24.350 
St v Lackershire 
2007 WI 74 

301 Wis, 2d 418 

St v Bangeri 

131 Wis, 2d 246 (1986) 


St v Hendricks 

2018 WI 15, 13 19, 33. 
379 Wis. 2d 549 

Stv Brown 
2012 WI App 139 
345 Wis. 2d 333 


St v Finley 
2016 WI 63 
370 Wis. 2d 402 
Stv Taylor 
2013 WI 34,4 8 
347 Wis. 24 30 


St v Muldrow 
2018 WI 52, 18 
381 Wis. 2d 492 


St v Williams 
2018 WI 59, 4 43 
881 Wis, 2d 661 


St v Schmidt. 
2021 WI 65 
397 Wis. 2d 758 


6) Def understood charge and its consequences 4 


a, Trial Judge must determine Defs understanding of 
nature of charge at plea hearing by any of following 


e Summarize elements of the offense, including 
party to a crime, if appropriate 


Ask Defs Atty whether Atty explained nature of 
charge to Def and ask Atty to summarize extent 


St v Lackershire 
2005 WI App 265, 
19 14-15 & n6, 
288 Wis. 2d 609 


WWE 
a 
: 


7) Sufficient factual basis for the plea exists 


Def must 


| may not speak for Def; 


Defense counse 
wn knowledge and 


affirmatively state o 
understanding of charge 


quences not 


.. Def's knowledge of collateral conse: 1 
-atate prison, OF 


sfer to an out- 


required, e.g., trant s 
hension of read-ins 


actual knowledge or compre 


Ct must inform Def in writing of voting ineligibility 
if sentenced on felony charge 


e Ct shall use form designed by DOC under 
§ 301.03(8a) to inform Def 


nstitutional 


So Shemrud 9) "These rules also apply when Def enters plea of not 


guilty by reason of mental disease or defect (NGI) 


a, Defpleading not guilty by reason of mental disease 
or defect admits, as matter of law, that but for lack 
of mental capacity, Def committed essential 
elements of crime 


b. Bangert applies when Def chooses not to contest 
first phase of bifurcated trial 


St v Francis 


2005 WI A 161 10) Withdrawal of NGI plea is not a waiver of 
285 Wis. 2d 451 constitutional right and does not require colloquy 
E] 
eke) 11) Warning must be given personally at plea hearing 3 
2017 WI 104, 4 19 using the statutory language; a verbatim reading is 2 
378 Wis. 2d 504 strongly preferred: "If you are not a citizen of the = 
United States of America, you are advised that a plea Ò 
S of guilty or no contest for the offense with which you a 
are charged may result in deportation, the exclusion A 
from admission to this country or the denial of 
naturalization, under federal law” -— 
a. Must be done at plea hearing HH 
Hagi 
I" 
he) b. At the time of plea, Ct may not require Def to a 
poe EE disclose citizenship status 8 
(Ct. App. 1993) Ed 
St v Chavez F 
175 Wis. 2d 366 Š 
(Ct. App. 1993) 
- 
| 
Le p D "T c. Recommendation: Ensure trial counsel advises Def 2 3 
(2017) 2 if plea carries immigration consequences H 
Padilla v Kentucky | 
130 SCt 1473, 1486 ] 
(2010) 
St v Shata p 
2015 WI 74 l 
364 Wis, 2d 63 | 
St v Ortiz-Mondragon | 
2015 WI 73. 8 
364 Wis, 2d 1 m i 


o several Defs en masse 19 


AM 12) Delivering rights t i ( 
SO Wie. 28549. approved typical in high-volume traffic and 
= misdemeanor Cte—efficient and effective ( 


F. Areas of inquiry of Def by Ct 


rt of Trial Judge to follow 


Xe 1) Intentional failure on pai 
S C mandatory dictates of Bangert could be ground for 
v Carter 
131 Wis, 2d 69 (1986) judicial discipline 
St v Hoppe low 
SE 2) Does Def understand following 
317 Wis. 2d 161 
3 a. Defdoes not have to enter into plea agreement; it is 
< Defs own choice 
$ 
E 
Li St v Roou 
2007 WI App 193 b. Elements of offense 
305 Wis. 2d 164 


e Have Def read information (complaint) pointing 
. out elements of offense (including alleged prior 
ions under repeater allegation, if any) e 


St v Hampton 
2004 WI 107 
274 Wis. 2d 379 


St v Wilson. 
j 179 Wis. 2d 660 
(Ct. App. 1993) 


3) 


4) 


plea agreement or recommendation of the State 


5) Determine whether Def talked to DA or other officer 
about this case 


a. Has Def made any written statements? 


b. Would Def be pleading guilty if Def had not talked 


6) Determine whether Def understands constitutional 
rights and waiver of rights 


a. 


. To give own testimony or to remain silent. 


* State is prohibited from future prosecution of 
read-ins 


Charges dismissed, but not read in, may be 
considered at sentencing. Ct must determine what 
effect parties intend the dismissed charge to have 
on the plea. Ct must not use phrase “dismissed 
outright” 


Determine that plea has not been induced by promises 
(other than plea agreement), threats, or force 


Ct must personally inform Def that Ct is not bound by 


Inquire into legality of those statements 


or made written statements about caso? 


To a jury trial and unanimous verdict 


To hear testimony of witnesses and to cross- 
examine and confront them at trial with help of 
Atty 


To call own witnesses at trial and to use subpoenas 


POSITIONS 
WITNESSES 


COMPETENCY 
TA PPeeEER 


TAKING A PLEA 


= 


973.1760) 


Stv Hoppe 
2009 WI 41, 44 30-32 
317 Wie, 2d 161 


te to prove that Def committed 


€. "To require the ; 
f crime charged beyond a 


each “element” 
reasonable doubt 


£ Defcould not be convicted if State fails its burden of 


proof 


7) Determine whether Dof has had enough time to consult 
with Atty 


8) Determine whether or not the Def has any questions of 
Ct or Defs attorney 


a. Ut may grant recess, if necessary 


9) Give appropriate warnings 


a. Possession of firearms and potential charges for 
felony conviction 


* Recommended at plea 
e Required at sentencing 
10) Inquire into Defs educational background, literacy, 
and ability to understand, such as mental or emotional 
or alcoholic and chemical disability issues 
a. About rights being given up 


b. About plea agreement 


11) Reconfirm desire to enter plea after receiving all of the 
information 


12) Inquire into voluntariness and intellectual 
understanding 


13) Use of waiver of rights/plea questionnaire eliminates 
need for much of above oral inquiry but is not à 
complete substitute for an in-Ct colloquy 


AAA G. Ct must then be provided with factual basis for plea 
that has been entered 


161 Wis. 24 605 


revid on other grounds, 
165 Wis. 24 27 (1991) 


971.0811) 1) Ct must be satisfied that Def in fact committed crime 
St v Howell 

2007 WI charged 

301 Wis, 24 350 

St v Lackershire 

2007 WI 74 

301 Wis. 24 418 


Stv Thomas 2) Precise manner in which Ct satisfied left to discretion 
2000 WI 13 


232 Wis. 2d 714 of Ct 


3) Possible methods 


i 
5 
a. Inquiry of prosecutor a 
2 
$ 
b. Inquiry of Def $ 
E 
> Stv Smith c. Ifplea is to an amended charge, make certain facts 
coop admitted support amended charge. Do not rely on ' 
y Harrell sted su : 2 
| uo s as facts in original complaint gs 
(Ct. App. 1994) SE 
971.0810) d. Require Defto admit elements of offense DE! 
St v Black e. Stipulations of counsel that State would prove facts 
2001 WI 31 " c x 
MN alleged on face of complaint, if case went to trial 
St v Duychak £ Documentary evidence such as police reports or 
133 Wis. 2 307 transcript n 
Toy eer ‘anscript of prelim 


J ru * 
&v Goldstein ‘Testimony from police officer, y 3, 0 
182 Wis. 24 251 a Y Su vistos, ox 


(Ct. App. 1994) witnesses. 


itted 
973.12. » proved or admitte: 
MONS. must be p 
159 Wis, 2 404 (1991) 


‘St v Golds! 


H. If repeater alleged, 


182 Wis. P 251 
(Ct. App. 1994) 
St v Zimmerman. 
185 Wis. 2d 549 
(Ct. App. 1994) 
Sey 1) Certified judgment of conviction attached to charging 
i f CCE Ape. 2089 document is sufficient 
1 rae) a. Persistent repeater: to be subject to life 
f SIA WI App 177, 4 11 imprisonment without parole or extended ouem 
[d 256 Wis. 2a 697 supervision, Def admission of validity is sufficie 
3 EXCEPT 
3 9 iud b. When based on out-of-state conviction, admissions 
f 2002 WI Arp 177 are insufficient; Trial Ct must make independent 
shat out- 
| Tr 12-14, determination beyond a reasonable doubt t 
256 Wis. 2d 697 of-state conviction is comparable to Wisconsin 


serious felony 


2) Ct should inquire personally whether Def admits to 
fac gaten ENARA 


9710814) 


972.440) 


972.13 
RMC Form CR-204 


St v Comstock 
168 Wis. 2d 915 (1992) 


St ex rel Skinkis 
v Troffert 

90 Wis, 2d 528 
(Ct. App. 1979) 


K. Ot must inquire whether DA complied with 
consultation requirement of victims’ rights statute, 
8 971.095(2) 


L. If proceeding to sentencing immediately: 


1) Ask DA, Defs Atty, and Def whether they have 
anything to say rolevant to sentencing 


2) Def has constitutional right to allocution 


3) Ask whether there is any reason why sentence should 
not be pronounced. 


4) Pronounce sentence 


M. Have written judgment of conviction executed and 
filed 


1) Signed by Judge or clerk 
2. Vacating Plea After Acceptance 


A. Ct may vacate guilty or no contest plea sua sponte 
only when it finds that there was fraud ur 
plea or that party intentionally withheld C 
information that would have induced Ct. oom 
accept plea 


B. See CR 48, Withdrawal of Plea vee 
530 5j v» ED -, 


eye Woot 


8, Effects of Pleas 


St v Johnson 
105 Wis, 21 657, 663 
(Ct. App. 1981) 


US v Brose 

109 SCt 757 (1989) 
Stv Pohthammer 
82 Wis. 9d 1 (1978) 


CR 13-16 
(2022) 


e shown by 


t be 
onduct mus! CERCA 


. Fe Def: 
a. Factual basis of Defs c P ovidonce that E 


prosecutor’s summary 0! 
offer at trial 


b. Def does not admit charged crime 


d offense in fact, in 


2) Whon Def admits guilt of charge 
NEW ALN and intelligent 


open Ct, Def may attack only voluntary 
character of guilty plea 


B. No contest/nolo contendere plea 


1) When accepted by Ct, plea constitutes implied 
confession (admission) for purpose of case to support 

conviction and “in that respect is equivalent to a plea of 
guilty.” Guilty plea is unqualified admission and can be 


used in collateral matters; no contest/nolo contendere 
plea is qualified admission applying only to the case 
and cannot be used collaterally 


C. Alford no contest or Alford guilty plea 


Muet include facta substantially negating Defs 
claim of innocence 


e All exculpatory inferences need not be negated, 
but inculpatory inference must be reasonably 
drawn from facts shown 


e Acknowledgment of truth of all facts essential to 
guilt not necessary to satisfy factual basis 


requirement 
See Ernst v St c. An Alford-type plea is acceptable and does not 
43 Wis. 2d 661 (1969) violate Ernst requirement that Def admit guilt 
Ae Carolina v Alford 2) Defhas right to enter Alford plea for strategic reasons, - 
Meere iC) even though guilt not acknowledged: & 
105 Wis. 2d 657 2 
(Ct. App. 1981) E 
5 = 
Sto Smith 3) Ct should take greater pains than for non-Alford plea 
etn M to be sure record reflects adequate factual basis for 3 
Alford plea LI 
Stv Salentine 4) It be clear Def fully understands charge and Lr. 
v must be clear unt x] 
206 Wis. 2d 419 ; 3 
4 (Ct. App. 1996) effect of Alford plea 1 B 
= 
A 5 D. Conditional pleas with right to appeal adverse | 
E cae "YU pretrial rulings not allowed except. i1 
St v Olson 
127 Wis. 2d 412 5 
(Ct. App. 1985) 3 


1) For challenges to orders denying motions to suppress — 


evidence, or 


2) For challeng 


and Alford 


| 
st 
Siu Kel muss 4 General Rule: Guilty, No Contest, 
294 Wis, 2d 62 Pleas Waive All Nonjurisdictional Defects 


A. Waived defects include constitutional claims 


B. Rule is one of administration and does not involve 


power to address the issues raised 


C. Double jeopardy waived unless violation is apparent 


from the record 
| 


CR 14 
SUBSTITUTION OF JUDGE/RECUSAL A 


Substitution of Prelim Judge .. 


m 


Substitution of Trial Judge ........ 
Sua Sponte Recusal by Judge .......... nmm 


vgs? NO 


Recusal for Prejudice..............eeemememmm 


SUBSTITUTION OF JUDGE/RE CUSAL 


971.20(2) 1. Substitution of Prelim Judge 
971.20(3)(a) A. “Judge” includes Ot Comm'r 
St v Holmes B. No eause necessary for substitution 


106 Wis. 2d 31, 34 (1982) 


E E ~ SAEN 1) Def need not allege or demonstrate actual prejudice 


C. Time and procedure for filing request 


971.20(8)(b) 1) Def may file written request with Ct at initial 
appearance, or 


971.90(3)(b) 
971.20(3)(b) 

2) 
St v Smith 3) 


106 Wis. 2d 17, 20 (1982) 


of Crim Procedure: 
$971.20, Stats, 

110 Wis. 2d 242 (1983) 
St v Holmes 

106 Wis. 2d 31, 34 (1982) 


971209 


St ex rel Mace v Cir Ct 
193 Wis. 2d 208 (1995) 


971.206) 


St v Norwood 
2005 WI App 218 
287 Wis, 2d 679 


2. Substitution of Trial Judge 


A. No cause necessary for substitution 


—-— 


1) Defneed not allege or demonstrate actual prejudice 
` 


B. Time for filing request 


1) Defor Defs Atty must file request before making any 
motions and before arraignment 


a. Judge is not Trial Judge until after bindover 
ised right 


a | 


St v Wisth 
2009 WI App 53 
317 Wis. 24719 


St v Bohannon 
3V 


‘St ex rel Tessmer v Cir Ct 
123 Wis. 2d 439 
(Ct. App. 1985) 


St ex rel Tinti v Cir Ct 
159 Wis. 2d 783 
(Ct. App. 1990) 


St v Zimbal 
2017 WI 59, 152 
875 Wis. 2d 643 


St v Hollingsworth 
160 Wis, 2d 883 
(Ct, App. 1991) 


e. No right to substitution in postconviction 
proceedings 


8) Def who did not request substitution of Judge 
originally assigned, nor of Judge who replaced 
originally assigned Judge, does not have a renewed 
right to substitute when original Judge is reassigned to 
the case 


4) Exceptions to filing deadline 


a. Substitution request filed after arraignment but 
before Def or Def's Atty learns Trial Judge's identity 
not untimely so long as no unreasonable delay 


b. Ifintake system does not provide adequate formal 
notice in advance of arraignment of assignment of 
Trial Judge, statutory time limits for substitution 
must be exter NT 


St v Harrison 
2015 WI 5 
360 Wis, 2d 246 


971.20(4) 


971.20(5) 


971.20) 


971.208) 


Sprang v St 
«68 Wis. 2d 679, 683 
(1974) 


Baldwin v St 

62 Wis. 2d 521 (1974) 
St ex rel James LJ v 
Cir Ct for Walworth Cty 
200 Wis. 2d 496 (1996) 
Barbara RK v James G 
(Paternity of 
Danielle LG) 
2002 WI App 47 
250 Wis. 2d 667 


CR 14-6 
(2022) 


waiver and 


dvertently 
not object 


anted, doctrines of 
ly, even if case ina 
d Judge and Def does 


3) Once substitution is gr 
forfeiture no longer app! 
reassigned to substitutes 


D. Procedure 


1) Written request required, except 


a. When new Judge assigned within 48 hours before 
trial, Def may make oral request 


2) Request must be filed with Clerk of Ct 


to immediately contact named Judge for 


a. Clerk r 
her request timely andin 


determination of whe! 
proper form 


b. Ifno determination made within 7 days, clerk must 
Chief Judge of Judicial 


E 


i 
3) If request timely and in proper form _ E S 


971.20(9) a. Named Judge has no authority to act further in 
case, except 
* To conduct initial appearance 
"n 
| * To accept plea 
© Toset bail 
GHETON b. Clerk of Ct must request assignment of new Judge 
under § 751.03 
751033) c. Assignment of new Judge made by Chief Judge of 
Judicial Administrative District 
Stv Smith g 
106 Wis. 2d 17, 20 (1982) 4) Named Tua v 
St v Austin 
171 Wis. 2d 251 
(Ct. App. 1992) 
St v Tappa 
2002 WI App 303 


259 Wis. 2d 402 


me more than one 


RENE) 2) Request for substitution may not na 


Judge 


SEO 3) Judge may properly deny untimely request for 
Pip substitution 


EPOSITIONS 


4) Multiple Def actions 


971.206) a, Only one substitution request available 


COMPETENCY 


971.20(6)-Judicial b. All Defs must join in single request 


Council Note, 1981 


St exrel Garibay v 5 1 t yet before the Ct 
E Applies to Defs not yt 

2002 WI App 164 

256 Wis. 2d 438 


G. Reinstatement of Judge 


971.2011) 1) Substituted Judge may be reinstated upon filing of 
agreement signed by all parties, substituted Judge, and [ 


new Judge 


971201) 2) The action and all records must be transferred back to 


EUST substituted Judge 
(Ct. App. 1992) 


H. Substitution following appeal 


971.20(7) 1) Request must be filed within 20 days after filing of 


Bohl v St ittitur in Tri 
97 Wis, 2d 614 (1980) remittitur in Trial Ct 


2) If Def previously filed substitution request, additional 
request may be filed if Appellate Ct has ordered new 
trial or sentencing proceeding 


St v Foley a. New restitution hearing as condition of probation 
153 Wis; 24 748. not part of sentencing proceeding 


(Ct. App. 1989) 


| CR 14-8 
| 


3. Sua Sponte Recusal by Judge 


A. Grounds for mandatory recusal 


2) 
R 60.044) 


1) Related to party, Atty, or spouse of either within third 
degree of kinship 


St v Harrell 


: 's relative is government counsel, 
SERE Tie TO) a. If Judge's relative is g 


restriction applies only to Atty of record or any 
other Atty who participates in case 


757.19(9)0) EC ki. etsai 
SERTA 2) Judge is party or material witness 


Functions of Trial Judgo 
§ 6-1.9 (2000) 


a. Unless Judge determines pleading purporting to 
make Judge a party is false 


757-1990. 3) Judge has previously acted as Atty for party in same 
VES action now pending before Ct A 
145 (1970) Bs 
EH 
757.19()3) 4) Judge prepared, as Atty, any legal instrument whose. Ej 
validity or construction at issue 
H 
7571920) 5) Appellate Judge has previously handled matter while 1 
Judge of lower Ot. q 
767.19(2 6) Judge has significant financial or personal interest in 4 
outcome: È 
|] 
767.19(2(£) a. Interest does not occur solely by Judge being 


member of political or taxing body that is party 


CR 14-9 
(2022) 


757.192)(@) 
Stv Walberg 
109 Wis. 2d 96, 
105 (1982) 


St v Jones 
181 Wis, 24 194 
(Ct. App. 1993) 


‘St v Harrell 
199 Wis. 2d 654 (1996) 
‘St vAmerican TV 


& Appliance 
151 Wis, 20.175, 
183-84 (1989) 


7) Judge determines foi 
appears Judge cannol 


. Highly discreti 


. Judge's subjective determination: wh: 


. Judge’s “own woi 


+ any reason Judge cannot, OF it 


t, act impartially 


ionary ground, which should be used 


with restraint 
at exists in 


Judge's mind 


” that Judge can be impartial is 
not sufficient, and Judge must recuse, if only 
reasonable inference from judge's extrajudicial 


conduct is actual bias 


B. Judge's duties 


757.193) 


Sprang v St 
63 Wis. 2d 679 (1974) 


Stv Bell 
62 Wis. 2d 534, 
536 (1974) 


295 Wis. 2d 189 


D. Waiver of sua sponte recusal allowed, provided 
1) All parties and Judge agree, and 


2) Full and complete record of facts creating 
disqualification made 


4. Recusal for Prejudice 


A. Def may seek removal of Judge by motion to recuse 
for actual prejudice 


1) Def must demonstrate actual prejudice in fact on part 
of Judge 


2) Def has no right to hearing on date of trial, when 


a. Defavers no facts of actual prejudice 
conclusory allegations, and 


b. Defs right to substitution under § 
passed 


B. Constitutional right to impartial a 
Judge B 


1) Due process requires that no 


Si v Gudgeon 
2006 WI App 143 
41 25-26, 

295 Wis. 2d 189 
St v Santana 

220 Wis. 2d 674 
(Ct. App. 1998) 


Dressler v 
Racine Cty Cir Ct 

163 Wis. 2d 622, 644 
(Ct. App. 1991) 

see also St v Rodriguez 
2006 WI App 163, 1 36, 
295 Wis. 3d 801 
remanded on other 
grounds (Wis 4/17/07) 


Stv ONeill 
2003 WI App 73, 1 19, 
261 Wis. 2d 534 


Stv McBride 
187 Wis. 2d 409, 416-17 
(Ct. App. 1994) 


artiality can 


b. Objective test—whether imp: 
reasonably be questioned 


2) "[N]ot all comments made by a judge during the course 
of the proceedings are grounds for disqualification. A 


trial judge may express his or her opinion about 
counsel’s motions without being subject to recusal” 


8) Judge's prior adverse rulings or expressions of Judge's 
views of the law are not sufficient to demonstrate 


“personal” bias that requires recusal 


4) Party’s support of Judge’s opponent in previous election 
nor does mere fact that 


Judge, which 
, establish 


CR 15: CHALLENGES TO SUFFICIENCY OF 
COMPLAINT/DOUBLE JEOPARDY 


we GOS fet 


pu 


$971.31(5)(s) 
8971.81(5)(c) 


St v Koller 
2001 WI App 253 
248 Wis. 2d 259 


Stv Bonds 
161 Wis. 2d 605 
/ (Ct. App.) 
rev'd on other grounds 
j 165 Wis. 2d 27 (1991) 


St v Archambeau 
187 Wis. 2d 502 
(Ct. App. 1994) 


St v Diehl 
205 Wis. 2d 1 
(Ct. App. 1996) 


St v Hurley 
2015 WI 35, 137 
361 Wis. 2d 529 
St ex rel Evanow 


v Seraphim 
40 Wis. 2d 223 (1968) 


Timeliness of Motion Challenging Complaint... 
Standards for Review of Sufficiency of Complaint 
Specific Challenges to Complaint .. 
Motion to Dismiss Based on Critical Misstatements 
or Omissions in Complaint. 
Double Jeopardy . 


+. CR 15-11 
...CR 15-11 


1. Timeliness of Motion Challenging Complaint 


A. Misdemeanor: Must be made within 10 days after 
initial appearance 


B. Felony: Must be made before preliminary 
examination 


C. Objection deemed waived if not timely made 


2. Standards for Review of Sufficiency of 
Complaint 


A. Complaint that alleges no crime is void porem 
no jurisdiction 


1) This mere defect: SURE by guilty 


2) BUT viso Dainiai E ty to deficient, 
ment) pursuant to 


g charged? 
n be believed? 


4) Why is thia particular person bein 
5) Who says so and why should that pereo 
in "essential facts” 

and possible penalty 
nviction 


$968.01, $ 970.02(D(8) €. Complaint must eontai) 
constituting offense charged 


that may be imposed upon co 
ay contain unconstitutionally obtained 


xy 1) Complaint m: 
ewe SiT TED evidence to support probable cause 
Sees D. Complaint must be minimally adequate based o» 
(Ci. App. 1989) common sense, not hypertechnical evaluation of 
à essential facts establishing probable cause 
| SE 1) A practical, commonsense measure of plausibility of 
144 Wis. 2d 745 particular conclusions about human behavior 
(Ct. App. 1988) 
2) Conclusions or inferences drawn. need only be 
sufficiently more than mere possibility 
| a. Sothat reasonable people would appropriately act 
tic af veryday life 


" ra 


| 

Fi ‘Stu Ritchie 
2000 WI App 136 
237 Wis. 2d 664 


Stv Hurley 
2015 WI 35, 4 26 


45 Wis, 2d 432 (1970) 


St v Elverman H. Def must be able to determine 


2015 WI App 91, 4 18 
386 Wis. 2d 169 


S Y MERE 1) Whether complaint states offense to which Def able to 
3 Wis. 2d 237, 251 

(Ct. App. 1992) plend and prepare defense, and. 

St v Kempainen 2) Whether conviction or acquittal is bar to another 
AR DU prosecution for same charge 


361 Wis. 2d 450 


I. Reliability of information reported in complaint 
SPa 1) Information reported in complaint may be based on 
a. Personal knowledge of complainant, or 
b. Hearsay information given by complainant, or 
c. Combination of both 


Tllinois v Gates 2) Reliability of hearsay information must be shown 
jc SENT ges) under totality of circumstances 

2000 WI App 136 
237 Wis. 2d 664 
St v Wolske 

143 Wis. 2d 175 
(Ct. App. 1988) 


Illinois v Gates a. 
103 S. Ct. 2317 (1983) 


Illinois v Gates b. Si 
103 8. Ct. 2317 (1983) 
Jones v US 

80 S. Ct. 725 (1960) 


St v Paszek 
50 Wis, 2d 619 (1971) 


gainst penal interest 


Ruffo St 
65 Wis. 2d 713 (1974) b. Statements ai 


own involvement deemed reliable 
informant essentially 


e Admitting 


! unless it appears 
attempting to exculpate self 
SECO CE e. Law enforcement officer 
67 Wis, 2d 833 (1976) 
| © Deemed reliable and credible 
ji 3000 Wi App. 112 e Non-eyewitness complainant can swear to 
235 Wis 24 230 reliability of unsworn. eyewitness statement 
B 
Stv Paszek Wii 
50 Wis. 2d 619 (1971) d. Citizen informant 
i e Victim or witness to crime who aids law 
enforcement without expectation of gain or 
d concession deemed reliable 
Golhaar v St 
| 58 Wie. Baty) a273 4) Statements of accused 


probable cause, even 
dence at trialbecause of 


a. May be used in complaint for 
ji y 


St v Kempainen f to plead and prepare defense, and 
STET. enki cos 


361 Wis, 2d 450 
Stv Kaufman. + To charge a continuing violation, complaint 


188 Wis, 21 485 must allege date when violation began 
(Ct. App. 1994) 


b. Bar second prosecution for same offense 


k St v Hurley 2) In sexual assault cases, time allegation need not be 
à 2015 WI 35, 4 34 i 

361 Wis. 9d 529 Prose 

St v Kempainen. 


2015 WI 32, 4 22 
361 Wis, 2d 450 


St v Kempainen. 3) Factors in determining sufficiency of time allegation 
2015 WI 32, 424 


. Age and intelligence of victim and other witnesses 


. Surrounding circumstances 


St v Kempainen. 
2015 WI 32, 4 28 
361 Wis, 2d 450 


St v Stark 
162 Wis. 2d 537 
(Ct. App. 1991) 


St v Scott. 
2017 WI App 40, 1 18 
376 Wis, 2d 430 


B. Element missing from complaint 


St v Petro; : 
161 Wis. 2 530 (1991) 1) Seienter not alleged 
a. Citing number of correct substantive statute 
defining crime sufficient, so long as Def not 
prejudiced or misled by omission 


do Wie 341 2) Typographical errors—amendment to conform to proof 
(Ct. App. 1987) 


EC) a, Amendment to conform to proof may be allowed 
when not prejudicial to Def 


b. If Def can understand charge from complaint 
sufficiently to prepare defense, amendment to 
correct mistaken statutory citation permissible 


C. Repeater allegation and penalty enhancer 


198 Wis. 2d 479 (1996) 
St v Villarreal 


153 Wis. 2d 323 
(Ct. App. 1989) 


Sto 
195 Wis. 2d 117 
(Ct. App. 1995) 


Stv Williams 

190 Wis. 2d 1 

(Ct. App. 1994) 

rev'd on other grounds 
198 Wis. 2d 516 (1996) 


St v Squires 
211 Wis. 2d 876 
(Ct. App. 1997) 


Mikrut v St 
212 Wis. 2d 859 
(Ct. App. 1997) 


8972.12) 
St v Martin 


162 Wis. 2d 883 (1991) 


St v Gerard 
189 Wis. 24 505 (1995) 


St v Campbell 
201 Wis. 24 783 
(Ct. App. 1996) 


St v Larsen 
177 Wis. 24.835 
(Ct, App. 1993) 


§939.62(1) 
$939.12 
Stv Carpenter 


179 Wis. 2d 838 
(Ct. App. 1993) 


St v Seymour 
183 Wis. 2d 683 (1994) 


4) Charging document may not be amended to add 
repeater allegation after arraignment and entry of 
plea, except 


a. May be amended post-plea to correct clerical error 
in sentence portion of penalty enhancement if Def is 
not prejudiced 


b. Iforiginal information alleges repeater status, 
information may be amended post-arraignment if 
sufficiency of notice to Def of his/her repeater status 
is unaffected 


5) Ct may grant State’s post-plea motion to dismiss 
without prejudice to recharge with repeater allegation 


6) Applies to present conviction for any crime 


a. “Crime” is prohibited conduct punishable by fine 


and/or imprisonment 
b. Does not Dpopuutive content 
F ju TEL 


id Reopening ed 
offense charged in 


D. Multipli Single o 


counts—' 


ness 


if any of following dangers 


3) Complaint duplicitous only à g 
ry instructions 


present and cannot be cured by jw 
a. Def may not be properly notified of charges 
b. Defmay be subjected to double jeopardy 


c. Def may be prejudiced by evidentiary rulings at 


trial 
d. Def may be deprived of right to unanimous jury 
verdict 
SV WENC IN e Def entitled to unanimity with respect to 
237 Wis. 2d 418 ultimate issue of guilt or innocence, but 
Stv Hammer unanimity not always required with respect to 
bes cU 2S alternative ways in which crime can be 
: committed 
92 Wis. MU * When alternative acts are charged in the 
(Ct App. 1979) disjunctive, so that each act is an independent 
offense, complaint is duplicitous because jury 
n n a h 
Jackson v St 
92 Wis. 2d 1 
(Ct. App. 1979) 
see also St v Seymour 
183 Wis. 2d 683 (1994) 
* 
Manson v St 
101 Wie. 24 413 (1981) 
8948016) 
Stu Lomagro 
113 Wis. 24 582 (1983) 
St v McMahon 
186 Wis. 2d 68 
(Ct. App. 1994) 


Stv Seymour 
183 Wis. 2d 683 (1994) 


St v Jacobsen 
2014 WI App 13 
352 Wis, 2d 409 

St v Miller 

2002 WI App 197 
257 Wis, 24 124 


Stu Hammer 
216 Wis. 2d 214, 219 
(Ct. App. 1997) 


St v Cameron 
2012 WI App 93, 4 13, 
344 Wis. 2d 101 


4) Determine single, continuous criminal transaction 


versus multiple discrete crimes by considering 


a. Whether the multiple acts are “conceptually 


similar’ 


b. Time factors 


* Occurred substantially same time 
¢ One continuous transaction 
. Identity of actor(s) and victim(s) 


d. “Does statute create only one offense with multiple 


modes of commission or does statute create multiple 
offenses defined by each distinct felony Def 
intended to commit?” 


Blackledge v Perry 
94 S. Ct. 2098 (1974) 


St v Johnson. 
2000 WI 12, 1 45, 
232 Wis. 2d 679 


St v Johnson. 
2000 WI 12, § 47. 
332 Wis, 2d 679 


St v Cameron 


2012 WI App 93, J 14, 
344 Wis. 3d 101 


Stv Williams 
2004 WI App 56, 


T 42-49, 
270 Wis. 93 761 


cutor files more 


a when prose! n 
a conviction and 


b. Presumption arise! 
ef appeals 


serious charges after Di 
wins a new trial 
n of vindictiveness iS established, 
but with an explanation of objective 
t led to the additional charge 


3) If the presumptio! 
prosecutor may rel 
circumstances that 


4) If there is no presumption of vindictiveness, Def must 
establish actual prosecutorial vindictiveness 


a. To establish actual vindictiveness, Def must show 
objective evidence that prosecutor acted to punish 
Def for standing on Def's legal rights 

b. No actual vindictiveness when prosecutor 

threatened Def with additional charges relating to 

separate incidents if Def insisted on trial on 
unrelated pending charges 


G. Immunity from Prosecution in Overdose Cases 


4, Motion to Dismiss Based on Critical 
Misstatements or Omissions in Complaint 


I Vk Delaware A. Preconditions to holding hearing on motion 
988. CL 2674 (1978) 


1) Def must make offer of proof that. 


k a. Untrue facts included in complaint or qualified facts 
omitted 


* Misstatements or omissions must be identified 
b. Because of misstatement or omission, complaint 


inadequate for probable cause 


B. Standard of proof at hearing 


1) Burden of proof on Def 


2) Must show existence of misstatements or omitted facts 
by preponderance of evidence 


D C. No hearing required if 


1) Probable cause exists if misstatements excised or 
omissions included 


2) Omitted facts not critical, determinative, or undisputed ! 
facts with only single meaning 


5. Double Jeopardy 


mu 


‘St v Davison A. Wis Supreme Ct accepts decisions of U.S. Supreme 
pu eA D Ct as controlling interpretations of Double 
f Jeopardy provisions of both U.S. and Wis | 
Constitutions | 
| 
City of Oshkosh B. Def must establish double jeopardy violation | 
DEC bae beyond a reasonable doubt 
(Ct. App. 1996) 


CR15-11 
(2024) 


§ 972.0772) 
§ 972.071) 


Stu Comstock 
168 Wis. 24.915 (1992) 


‘St v Henning 
3004 W189 
273 Wis. 24 352 


St v McMaster 
206 Wis. 2d 30 (1996) 


Stv Konrath 
218 Wis. 2d 290 (1998) 


‘St v Robinson 
2014 WI 35 
354 Wis. 2d 351 
St v Willett 
2000 WI App 212 
238 Wie, 2d 621 


St v Terry 
2000 WI App 250 
239 Wis. 2d 519 


St v Gramza 
2020 WI App 81, 
1127-29, 

395 Wis. 24 215 


CR 15-12 
(2024) 


C. Jeopardy attaches when: 


1) Jury is empaneled and sworn 


2) In Ot trial, when first witness ia sworn 


3) When Ct accepts plea 


D. Double Jeopardy Clause protects against 


1) Multiple punishments for same offense. See Sec. 5.E., 
infra 

a. Determination whether sanction is punishment 

under Double Jeopardy Clause rests on purpose 

actually served by statute, not underlying nature of 

proceeding giving rise to sanction 

When principal purpose is nonpunitive, action 
dy if punishment, 


does not violate double jeopar: 
retribution or deterrence are also present 


* If principal purpose of regulation is punishment, 
retribution or deterrence, then that regulation is 
a sanction triggering double jeopardy protection 


Diy 


2) Multiple prosecutions —after acquittal or conviction. 

See Sec. 6.F., infra 

a. Ct should also conduct collateral estoppel (issue 
preclusion) analysis established in Ashe v Swenson, 
90 8. Ct. 1189 (1970) 


218 Wis. 2d 330 (1998) 
St v Guzman 
1 


= v Steinhardt E. Multiplicity—Single offense charged in multiple 
35 we 2a Ate counts—Two-prong test 

Sto Pal 

2017 Wi 44, 1 15 

374 Wis, 2d 759. 

da 1) First test—Multiplicitous if offenses charged are 


pure “identical in law and fact” 
263 Wis. 2 145 
Biockburger v US ps ical in law" (Blockburger “elements ) test. 
52S. Ct. 180 (1632) a. “Identical in law" (Blockburge only" 

Stv Dauer 

174 Wis. 2d 418 


(Ct. App. 1993) 


St v Anderson 
219 Wis. 2d 739 (1998) 
St v Vassos 

218 Wis. 2d 330 (1998) 
St v Dowe 


2021 WI App 87 
400 Wis. 2d 174 


mEGUSAL. 


means proof of identical facts 


Stv Warren " lead Ma. 
229 Wis 9d 172 b. “Identical in fact’ 
(Ct. App. 1999) 

St v Davis. 
171 Wis, 2d 711 

(Ct. App. 1992) 

St v Konarowshi 
170 Wis. 24 504, 509 

(Ot. App. 1992) 
n * Similar facts relating to same legal element are 

bee not multiplicitous, if acts either separate in time 

4 


375 Wis, 2d 712 p 
or of significantly different nature in fact 
ERAN e A “time for reflection” or a “separate volitional 
act” is often significant, especially in sexual 
St v Multaler assault and possession of child pornography 
cases 


SiL asap “Identical in fact” depends upon whether one 
Sea count requires proof of an additional fact that 


316 Wis. 2d 152 
the other does not 
ae * Resolve ambiguous charging language in second 


2020 
Sy pleading with reasonable person's 
understanding of allegations, considering the 


ntire record — b 


Sto Pal 
2017 WI 44, 427 
374 Wis. 2d 759 
St v Harinek 
146 Wis. 2d 188 
(Ct. App. 1988) 
-Harrell v St. 

88 Wis. 2d 546 
(Ct. App. 1979) 


St v Davison 
2003 WI 89 

263 Wis. 24 145 

Bt v Beasley 

2004 WI App 42,4 7, 
271 Wis. 2d 469 


t v Sauceda 
168 Wis, 2d 496 ( 
St v Beasley nR 


2004 WI App 42, 17, 
271 Wis, 2d 469 


CR 15-14 
(2024) 


St v Jackson e. Legislature intended to permit multiple : 
2004 WI App 190, punishments when conspirators agree to commit 
276 Wis, 2d 697 multiple crimes 


St v Steinhardt 2) Second test: If presumption arises that legislature 
2017 WI 62, $ 14 


REN intended to permit multiple punishmente, Ct must. 
ud eia thon determine whather there are other factors thet 
2017 WI 44, 1 15 clearly indicate contrary legislative intent, ie., that 
\ 374 Wis, Bd 759 “allowable unit of prosecution” for offense is to be only 
2008 WIES qY 43, 0 a single count 
263 Wis, 2d 145 
St v Kuntz 
160 Wis. 2d 722, 

756-57 (1991) 


St v Patterson a. Defhas burden of overcoming presumption by 
2010 WI 130 


329 Wis. 2d 599. proving contrary legislative intent 


SMS b. Four factors Ct uses to assess legislative intent 


219 Wis. 2d 739 (1998) 


St o Trawitehi A 
2000 WI App 205 

238 Wis, 2d 795, aff'd 

2001 WI 77 

244 Wis. 2d 625 


Stu Sauceda s 
168 Wis, 2d 486 (1992) 


St v Eastman SA 
185 Wis. 2d 405 
(Ct. App. 1994) 


| F. Multiple Prosecutions 


| Sey 1) Double Jeopardy Clause protects against | 
273 Wis. 2d 352 
St v Vassos. 
218 Wis, 9d 330 (1998) 
a. Prosecution of same offense after acquittal 


| 528. EVER * Apply Blockburger “same elements” test 


* Issue preclusion (formerly known as collateral 
estoppel) (See Sec. 5.G. below). Analyze only if 
there is no violation of double jeopardy 


| i b. Prosecution of same offense after conviction 


c. Prosecution of same offense after declaration of 
mistrial under certain circumstances. See CR 35 


(Mistrial) 
$939.71, $ 961.45 Test: Do t 
US v Dizon 


DOUBLE 

env 

ga 
; 
E 
3 


St v McKee 
2002 WI App 148, 4 17, 
256 Wis. 2d 547 


§ 938.39 


St v Everett 
231 Wis, 2d 616 
(Ct. App. 1999) 
Craig SG v St 
209 Wis. 2d 65 
(Ct, App. 1997) 


Stv Lawton 4) Double Jeopardy Clause of 5th Amendment no bar to 
e ds qi M felony prosecution when Def previously convicted of. 
civil municipal traffic charge arising from same. 


incident. 


a, Proceeding to enforce municipal ordinance is civil 


b. Double Jeopardy Clause not implicated when one of 
two successive prosecutions is civil 


HE 5) Prohibition for other acts generally does not implicate 
1377 (1992) double jeopardy 
E x Ex 6) Use of prior felony conviction to prove both an element 
(Ct. App. 199) of current offense (e.g., felon possessing firearm) and 
repeater status does not violate double jeopardy 
prohibition 
ER ee 7) Double jeopardy does not preclude second trial when 
Def consents to have charges severed, even if Def was 
acquitted on a fact that is necessary to prosecution in 
second trial 
Sey Tome "" 8) Criminal prosecution arising from same conduct that 
(Ct. App. 1991) led to imposition of disciplinary measures by prison. 
Garrity v Fiedler authorities does not violate double jeopardy prohibition 


850 F. Supp. 777 
ED. Wis), offd, 41 F3d $ 
1150 (7th Cir 1994) 


Witte v US 
115 S. Ct. 2199 (1995) 


US v Dixon 
113 S, Ct. 2849 (1993) 


Bt v McMaster 
206 Wis, 2d 30 (1996) 


does not invoke double 


AS 12) Civil motor le forfeiture 
218 Wie. 2d 200 (1998) Poeet 


of sitive 
13) Probation/parole revocation proceedings not dispositivi 


St v Terry 
a 2000 WI App 250 
2 230 Wis, 24 519 
H Smith v Massachusetts 14)If Ct grants a motion for directed verdict at close of 
5 SR SSE A19 00000) State's case, Ct cannot revorse decision and allow 
- charge to go to jury without exposing Def to double 
H jeopardy 
H 
5 15)See Chapter on Mistrial, CR 35 
Ashe v Swenson G. Issue preclusion (formerly known as collateral 
908. Ct. 1189 (1970) t 1 
St v Holland estoppel) 
87 Wis. 2d 567, 582 
(Ct. App. 1979) 
z revi on other grounds 
ea 91 Wis. 2 134 (1979) 
es Stv Wille 
ES 185 Wis. 2d 673 
ge (Ct. App. 1994) 
E SEZInOmG. 1) Double jeopardy prevents State from retrying in a 
Zu? Peut. subsequent prosecution any ultimate fact that was 
Sh Sto Londrum resolved in favor of Def at an earlier trial (or hearing if 
585 191 Wis. 2d 107 burden of proof or persuasion was same or greater) 
e (Ct. App. 1995) 


St v Kasian 2) Factors that may bear on question of whether issue 


207 Wis. 2d 611 : : 
(Ot. App. 1996) preclusion applies 
a. Could the party against whom preclusion is sought, 
as a matter of law, have obtained review of the. 


judgment? 


b. Is the question one of law that involves two distinct 
claims or intervening contextual shifts in the law? 


c. Dosignificant differences in the quality or 
extensiveness of proceedings between the two Cts 
warrant relitigation of the issues? 


| d. Have the burdens of persuasion shifted such that 
| the parties seeking preclusion had a lower burden. 
of persuasion in the first trial than in the second? = 


CR 15-18 
(2024) 


‘St v Vassos. 
218 Wis. 2d 330, 343 
(1998) 


Schiro v Farley 
114 8. Ct. 783 (1994) 
US v Gentile 
816 F2d 1157, 1162 
(7th Cir 1987) 
Stv Holland 
87 Wis. 2d 567 
(Ct. App. 1979) 
rev'd on other grounds 
91 Wis, 2d 134 (1979) 


e, Are matters of public policy and individual 
circumstances involved that would render 


application of issue preclusion fundamentally 
unfair? 


* Inadequate opportunity or incentive to obtain 
full and fair adjudication in the initial action 


‘Two additional factors in assessing whether issue 
preclusion applies when prior proceeding is before 
administrative agency 


* Whether agency was adjudicating a disputed 
fact issue properly before it 


Whether agency’s proceedings provided parties 
adequate opportunity to litigate 


3) If issue preclusion applies 


a. Test: Ct reviews entire relevant record of prior 
Proceeding to determine whether rational jury could 
have grounded its verdict upon an issue other than 
that Def claims was previously decided against 
State 


. Ct need not determine precise issue upon which 
acquittal rested unless process of elimination leads 
it finally to issue sought to be foreclosed from retrial 


c. Def has burden to demonstrate that issue in 
question was decided in first proceeding 


d. Cases suggest Def's burden is high—Ct to be able to 
determine with assurance that fact in issue was 
necessarily established by the earlier judgment 


4) Double jeopardy is personal right 


a, Cannot be in double jeopardy unless earlier placed 
in jeopardy 


| vnu a03348 


avi 
40 39V 


—, 


y on accomplice’s favorable 


b. Therefore, Def cannot rel 
te trial 


ji 
issue resolution at his/her separa 


loctrine permits one act that 


RNA H. Dual sovereignty d 
H (Ct. App. 1993) violates the laws of two states to be punished in 
H both states 
| 
| B WI 53 1) Sec. 961.45 bars such prosecution in Wis for controlled 
i 243 Wis. 2d 328 substances violation when previous acquittal or 
| conviction under law of another state 
| 
ry 
2009 WI App 100 2) Sec. 961.45 does not bar prosecution for conspiracy in 
320 Wis. 2d 582 one jurisdiction and delivery in another ifthe acte 


involve different conduct 


CR 16 
SPEEDY TRIAL 


1. Constitutional Protection . CR 16-3 
2. Statutory Protection... . CR 16-5 


3. Interstate Detainers................. . CR 16-6 


—— 


SPEEDY TRIAL 


di 1. Constitutional Protection 


US Const amend VI A. Federal authority 
1) "In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial...” 
Wis Const art I, § 7 B. State authority 


1) “In all criminal prosecutions the accused shall enjoy 
the right ... to a speedy public trial...” 


x riesce C. Speedy trial concern attaches at time of arrest or 
Sto when Def officially accused of crime, whicheyer 
155 Wis. 2d 202 (1990) occurs first 


1) Earlier, pre-accusation, investigatory period governed 
by due process and statutes of limitation rather than 


Stv Wilson 
149 Wis. 2d 878 (1989) 
St v Blanck 


2005 WI App 191 
286 Wis. 2d 476 


St v Allen 3) 
179 Wis. 2d 67 
(Ct. App. 1993) 


Barker v Wingo 

92 SOt 2182 (1972) 
cited in St v Lemay 
155 Wis. 2d 202 (1990) 


St v Urdahl 
2005 WI App 191 
286 Wis. 2d 476 


Doggett v US 
112 SCt 2686 (1992) 


Doggett v US 
112 SCt 2686 (1992) 
Sto B 

222 Wis. 24 506, 610 
(Ct. App. 1998) 


St v Leighton 
2000 WI App 156 
237 Wis. 24709 


St v Williams 
2004 WI App 56, ¥ 41 
270 Wis. 9d 761 


Vermont v Brillon. 
129 SCt 1288 (2009) 


St v Provost 
3020 WI App 21, 
1139-40, 

392 Wis. 2d 362 
pet for rev denied. 


Sto Lock 
2013 WI App 80 
348 Wis. 2d 334 


nto 3 other factors only 


e Necessary to inquire i i 
j$ ively prejudicial 


when delay is presumpti 


b, Reason for delay 


* Defs request for or consent to adjournments 
may account for 80 much of alleged delay that 
Def cannot claim prejudice and Ct need not 
examine other factors 

* Delays sought by or caused by appointed counsel 
are attributed to Def 

” exception: If delay 


— “Systemic breakdown’ 
results from systemic breakdown (problems 


that are both institutional in origin and de- 
bilitating in scope) in public defender system, 
such delay may be attributed to State 


* Delay caused by refusal of federal authorities to 
produce Def in state Ct for trial is neutral 


Def’s assertion of right, and 


US v MacDonald. 
98 SCt 1547 (1978) 


Recommendation 


Barker v Wingo 
= SCt 2182 (1972) 
si : 


971.10(1) 


971.102)8) 


971.1002) 


971.10(2)(a) 
St v Adams 
207 Wis. 2d 568 
(Ct. App. 1996) 


971,10(2)(b), 751.03 


St ex rel Rabe v Ferris 
97 Wis. 2d 63 (1980) 


971.10(3)(a) 


8) Pretrial determination of speedy trial violation cannot 
be made, because the merits of speedy trial claims are 
intertwined with the merits of the case-in-chief, and a 
pretrial determination would be premature, absent a 
showing of extraordinary circumstances 


4 


Absent a showing of extraordinary circumstances, 

proceeding with trial will not compound any depri- | 
vation suffered and a determination of speedy trial 
violation may properly be made after trial 


E. Remedy for violation of constitutional right to 
speedy trial: Charges are dismissed 


2. Statutory Protection 


A. Misdemeanor 


1) Within 60 days after initial appearance 


would 


971.10(3)(@) 
St ex rel Rabe v Ferris. 
97 Wis. 9d 63 (1980) 


971.10(3X2) 


971.10(8)(b) 


971.10(8)00)1. 


CR 16-6 
(2022) 


continuance 


‘Def in speedy trial, 


granting 


a. Justice served by £ 
of public and 


outweigh interest 
and 
b. Ct sets forth oral 
continuance would ser 
granting speedy trial 
2) Factors Ct must consider when determining whether to 
grant continuance include 


a. Whether failure to grant 
continuation of proceedin| 


miscarriage of justice, or 


1 or written reasons that granting 
ve greater justice than 


would likely make 
ig impossible or result in 


b. Whether case as a whole is 80 unusual and complex 
it is unreasonable to expect adequate preparation 


within required time frames 


c. Interests of victim(s) 


continuance because of calendar 


3) Ct may not grant 
m, or State's 


congestion, lack of diligent preparatio 
failure to obtain witnesses 


D. Waiver 


k CR 17 
PERSONAL JURISDICTION/ 


| PLACE OF TRIAL 


PERSONAL JURISDICTION .....sssssssssessesssessseesesere CR 17-8 


1. Personal Jurisdiction Depends on 
Physical Presence Before Court... CR 17-3 


Challenge to Personal Jurisdiction of 


PLACE OF TRIAL ............-..-eeeeneenenen 
1. Venue... 
B 2. Change of Place of Trial .... 


3. Factors to Be Considered b 
When Motion for Change of 
Trial Made ............. 


Consequences of Granting 


Renewing Motion for Cha 
of Trial 


PERSONAL JURISDICTION/PLACE OF TRIAL 


PERSONAL JURISDICTION | 


Walberg v St 1. Personal Jurisdiction Depends on Physical 


73 Wis. 
458 ane = Presence Before Court 


St v Monje Physical presence pursuant to 
109 Wis. 2d 138, Siin 5 pi 

144-45 (1982) 

Walberg v St 

73 Wis. 2d 448, 

458 (1976) 

St v Washington 

120 Wis. 2d 654 

(Ct. App. 1984) 

aff'd 


134 Wis. 2d 108 (1986) 


St v Waldoch 
121 Wis. 2d 476 (1984) 


St v Smith B. 
131 Wis. 2d 220 (1986) 
St ex rel Zdanczewicz 


= 3118SCt 1661 (199) » 


sdiction is 


l juri; 
onani ity of arrest 


Soa, C. Essential nt of pers 
156 Wis. 2d 74 (1990) NUBE oétiplalut not validi 


St v Smith. 
181 Wis. 2d 220 (1986) 


DWB v St Y sonal jurisdiction 
A e D. Purposes served by per! 

152 Wis. 2d 395 
(Ct. App. 1989) 


158 Wie. 2A 398 (1990) 
1) To give notice to person that an action has been 
commenced, and 


2) To confer authority of Ct over the person 


record by 


E. If initial appearance conducted on 
Def may waive 


telephone or live audiovisual means, 
physical appearance 


1) Wi 


CR 17-4 
(2022) 


Wold v St 
57 Wis, 2d 844 (1973) 


Logan v St 
43 Wis. 23 128 (1969) 


St v Russo 
70 Wis. 2d 169 (1975) 


St v Webb 
160 Wis. 2d 622 (1991) 


v St 
55 Wis. 2d 282 (1972) 


165 Wis, 2d 27 (1991) 


2. Challenge to Personal Jurisdiction of Court 


A. Objection must be preserved 


B. Entry of plea without reserving objection waives 
following attacks on personal jurisdiction 


1) Sufficiency of complaint in misdemeanor action 
2) Sufficiency of prelim 


3) Holding prelim beyond statutory time limits 


4) Sufficiency of information, unless information fails to 
charge a crime known to law 


ss of personal 


St v Robles 
D. Def waives right to claim lo 
s i i se of action that 


157 Wis. 2d 55 
5 jurisdiction if Def selects cour: 


(Ct. App. 1990) 
ofa. causes defects in jurisdiction 
162 Wis. 2d 883 (1991) 
1) When Ct approved request for co-signed bond, which 
was never signed, and prelim not commenced within 10 N 
days after initial appearance, Def could not challenge 
jurisdiction of Ct 
n Lgs = E. Statutory time limits for commencement of prelim ) 
(Ct. App. 1989) do not apply or affect jurisdiction of Ct after 
remittitur from interlocutory appeal 
PLACE OF TRIAL 


5) Exceptions 


971.19 a. When criminal offense relates to more than one Cty 
and constitutes special factual situation within 
§ 971.19 
971.22 b. When Def successfully moves for change of venue 
under § 971.22 
STANG c. Charge of interference with custody of a child may 
be tried in Cty where crime committed or Cty of 
lawful residence of child 
Re d. Charge of certain election and campaign violations 
3010 wise in Cty where Def resides 
524 Wis. 2d 586 
LUI B. Def has constitutional and statutory right to change 
v Maxwell r 
86 SCt 1507 (1966) 
v 
49 Wis. 2d 537 (1971) 
Stv 


Bangert 
131 Wis. 2d 246 (1986) 


971.22(2) 
971.22(2) 
971.222) 

St ex rel Hussong. 
v Froelich 

62 Wis. 2d 577, 
593 (1974) 


9ni22(2) 


62 Wis, 2d 577, 
593 (1974) 


iggs v St 


Briggs 
776 Wis. 24 313 (1977) 


C. Form and contents 


1) Must be in writing 
2) Must be aupported by affidavit, stating 


a. Evidentiary facts showing nature of prejudice 
alleged 


b. More than vague allegations of improper and 
prejudicial pretrial publicity 


3) State may file counter-affidavits 


D. Defs burden of proof 


1) Def must establish reasonable likelihood that 
community projudice will make fair trial impossible L 


l 


E. Test for granting motion 


Holland v St 1) Motion addressed to sound discretion of Ct 
87 Wis. 2 567 (1979) 
a. Discretion guided by constitutional requirements 


Thomas v St 
that Def entitled to fair trial 


58 Wis. 24 483 (1979) 


2) Ct must grant motion when reasonable likelihood that. 
community prejudice will make fair trial impossible 


971228) 
86 SCt 9; ^ 

1507 (1966) 
Tucker 


8. Factors to Be Considered by Court When Motion 
237 Wi spas for Change of Place of Trial Made 


St v Hebard A. Inflammatory nature of publicity 


Briggs v St 
76 Wis. 2 313 (1977) 


Hoppe v St 
74 Wis. 24 107 (1976) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Pheil to 
152 Wis. 2d 523 i 


(Ct. App. 1989) 


St v Hebard 
50 Wis, 2d 408, 
426 (1971) 


Irvin v Dowd 
81SCt 16 


Skilling v US. 

130 SCt 2896 (2010) 
Thomas v St 

53 Wis, 24 483, 

492 (1972) 


Stv Hebard. 
50 Wis. 2d 408, 
426 (1971) 


Tucker v St 
56 Wis. 93 728, 
735 (1979) 


"^v  ÉPOSITIONS 


St v Hebard 
50 Wis. 2d 408, 
425 (1971) 


St v Hebard 
50 Wis. 2d 408, 
427-28 (1971) 


^ WW 


Holland v St 
87 Wis. 24 567 
(Ct. App. 1979), 
revid on other grounds, 
91 Wis. 24 134 (1979) 


St v Pheil 
152 Wis. 2d 523 
(Ct. App. 1989) 


St v Hebard 
50 Wis. 2d 408, 
426 (1971) 


McKissick v St 
49 Wis. 24 537, 
545 (1971) 


St ex rel Hussong 
v Froelich 

62 Wis, 2d 577, 
591 (1974) 


Sheppard v Maxwell 
86 SCt 1507 (1966) 


i judiced jury 
2) Informed jury not necessarily ^ prejudiced j 


to 
D. Timing and specificity of publicity in relationship 
time of trial 


with passage of. 


1) Prejudicial effect of publicity wanes 
time 


E. Degree of State participation in dissemination of 


publicity 


F. Publication of inadmissible information 


G. Severity of offense 


2) 


3) Sequestration of jury 


971.22 K. Check district rules for practical considerations in 
Comment changing place of trial 


4. Consequences of Granting Motion 
tiri) A. Trial may be held in Cty where fair trial can be had 


1) Trial Judge selects new Cty 


ea Cty for trial 
cow Si Sie QUIE) 2) Def cannot choose new Cty for tri 


DRE) 3) Only one change of venue may be granted under 
$971.22 
EE) B. Or, jury selected from another Cty in lieu of change 


of venue, provided 
971.225(1) (a) 1) Jurors will be sequestered 


971.225(1)(b) 


971.225(1)(c) 


97122) 


971.223) 


971.22) 


971.229) 


St v Bangert 
131 Wis. 2d 246 (1986) 


D. Judge ordering change of venue must preside at 
trial 


E. Pretrial preliminary matters may be conducted in 
either Cty 


1) Within discretion of Judge 


F. Judge must decide in which Cty Def to be held, if 


Def in custody 
G. Judge must decide in which Cty record to be kept 


H. Once change of venue granted, Ct may change place 
of trial more than once 


5. Renewing Motion for Change of Place of Trial 


CR 18: MOTION F 
(CONSOLIDATION 


1. General Principles of 


OR JOINDER 
) OR SEVERANCE 


Joinder and Severance Essentially 
..CR 18-1 | 
| 


Joinder of Crimes. 
Severance of Crimes 
Joinder of Defendants. 
Severance of Defendants 
Trial Practice Option ..... 
ane 1. General Principles of Joinder and Severance 


aan vid Essentially the Same 


Pop wr 


St v Leach A. Ct must balance potential prejudice of joinder with 
VM cO considerations of judicial administration 

St v Hall 

103 Wis. 2d 125, 141 
(1981) 

1) Right of Def to fair trial must be overriding 


elei end consideration 


Holmes v St 
63 Wis. 2d 389 (1974) 


Francis v St 
86 Wis. 2d 554, 558 
(1979) d 
St v Hoffman. 
106 Wis. 2d 185, 208 
(Ct. App. 1982) 


amo type of offenses occurring 


e Crimes must be si 
over relatively short pe 
as to each must overlap 


riod of time and evidence 


146 Wis, 2d 130 
(Ct. App. 1988) 
Crimes not of same or eimilar character simply 


St v Holt. ly 
same statutory violation 


128 Wis. 2d 110, 118 
m App. 1985) because 


v 
106 Wis. 2d 185, 208 
Ct. App. 1982) 


St 
p We 3d 130 * No per se rule on 
(Ct. App. 1988) similar offenses so 


Lu 
i Sto Bellows b. Grimes charged ba 


218 Wis, 24614 
(Ct. App. 1998) 


when time period between 
great they may not be joined 


sed on same act or transaction 


c. Crimes charged based on two or more acts or 
transactions that are connected together or 
constitute parts of common scheme or plan 


$971.12(4) 


$971.1:4) 


Jungo St 
32 Wis, 2d 641, 547 
(1966) 


8971123) 

St u Holmes 

63 Wis. 2d 389 (1974) 
Stv Bellows 

218 Wis. 2d 614 

(Ct. App. 1998) 


$971.12(3) 
St v Bettinger 
100 Wis. 2d 691 (1981) 


St v Prescott 
2012 WI App 136, 4 13, 
345 Wis. 2d 313 


St v Wolske 


184 Wis. 2d 794 (1994) 
$971.12(3) 


C. Consolidation for trial 


1) Ot may order two or more separate complaints or 
informations tried together, provided 


a. Orimes and Def(s) could have been joined in single 
complaint or information 


b. Standards permitting joinder at charging stage met 


2) Trial procedure same as if prosecution under single 
complaint or information 


3) Objections to consolidation 


a. Grounds for objection should be stated 


b. Objections should be supported by affidavits 


3. Severance of 


Drew v US 
331 F2d 85, 88 
(DC Cir 1964) 


Sto Hall 
103 Wis. 2d 125 (1981) 


Sto Denny 
120 Wis. 2d 614, 620 
(Ct. App. 1984) 


B. Prejudice to Def 
g incriminating evidence t 


1) Can result from jury hearin 
not admissible in separate trials 
a. Unless evidence of each crime simple and distinct 
and confusion or cumulative effect minimal 
struction that evidence on 


b. Consider prophylactic in: 
d in determining guilt on 


one crime may not be use: 


other 


c, Tactics of counsel 


2) Can result from jury using evidence cumulatively 


a. Consider bad acts evidence under § 904.04(2) 


C. No prejudice to Def need be shown if charging 
document joins offenses that should not be joined 


under statute 


D. Severance not required if: 


JU Holmes v St 1) Charges “eo inextricably intertwined ... as to make 


G3 Wis. 9d 986, BY. proof of one crime imposeible without proof of the 
(1974) ether” 
‘St v Locke 2) Evidence would be admissible as “other acts” if there 
"d Hes m xxm) were separate trials 
Stv Denny E. Standard for review is erroneous exercise of 
120 
(Ct bes uM) ud discretion by Trial Ct 
Currier v Virginia F. If acquitted, Def who consented to severance cannot 
ee) assert issue ‘preclusion in second trial 
4. Joinder of D. 
$971.12(2) 
St v King 
120 Wis. 2d 285, 291 
(Ct. App. 1984) 
St ex rel Nickl v Beilfuss 


15 Wis. 2d 428 (1962) 


p—  Ó— M— 


Richardson v Marsh on of portions of 
a. Unless Ct orders deletion of p! 
ED ied that implicate Def 
96 Wis. 2d 290, 300-01 
(1980) 
alternative to p 


statement 


pd Such deletions are permissible 
mandatory severance 

ifying co-Def, Ct must 

tion that confession 


e Ifrequested by nontesti 
co-Def who made it 


Samia v US 
TEN sand give limiting jury instruc 
may be used only against 


Pollo St Such practice furthers expeditious Ct 

(1980) administration 

Sere 42 b. Ifstatement of co-Def is nontestimonial under 

376 Wis. 2d 300 Crawford v. Washington (e.g.. statement to jail 
informant), then no mandatory geverance 

Bruton. 


2) Bruton rule does not apply to accomplice’s admission, 


Jung v St 
32 Wis. 2d 541, 646 
(1966) 


Zafiro v US 
113 8. Ct. 933 (1993) 


St v Nutley 
24 Wis, 2d 627, 543 
(1964) 


St v Patricia M 
168 Wis. 2d 724 
(Ct. App. 1992), 
revid on other grounds, 
176 Wis. 2d 542 (1993) 


US v Echeles 
352 F2d 892 
(7th Cir 1965) 


St v Rundle 
166 Wis. 2d 715 
(Ct. App. 1992) 


St v Nutley 
24 Wis. 2d 527, 544 
(1964) 


IDeLuna v US 
308 F2d 140 
(6th Cir 1962) 


St v DiMaggio 
49 Wis. 2d 565 (1971) 


d. Severance should be granted if serious risk that 
joint trial would compromise specific trial right of. 
‘one of Defs or prevent jury from making reliable 
judgment about guilt or innocence 


. Cts can use less drastic means, such as cautionary 
instruction, to cure prejudice 
2) When entire line of evidence relevant to liability of only 
one Def may be treated as evidence against all Defs by 
jury, merely because Defs tried jointly 


a. Ifseverance not granted in an “entire line of 
evidence” case, cautionary instruction must be 
given. Trial Ct duty-bound to give such cautionary 
instruction regardless of whether Def requests one 


or not 


3) When Def unable to call a co-Def as witness for purpose 
of getting co-Def's prior statements, which tend to 
exculpate Def, because co-Def exercises right to remain 


silent. 


4) When Def fails to move for severance, any claim of 
prejudicial joinder waived 
C. Severance during trial itself 


1) May be ordered during trial if course of events running 
to prejudice of some co-Defs 


ice because of atmosphere of 


| 
| 


sanssi Aan 


6. Trial Practice Option 


ucting one 


h severed 


to consider cond: 
ate juries for eac! 


St v Aver 
215 Wis 24 45 A. Trial Judge may wish 
(Ct. App. 1997) trial with totally sepa” 
Def 

1) District Ct Administrator to handle jury logistics 
d expense savings 98 well as 
possible 

y 


2) Substantial time an 
reduction of witness inconvenience 


CR 19: SUPPRESSION—SEARCH AND SEIZURE 


Warrant Requirement .. 
Procedure ...... 
Use of Suppressed Evidence. 
Expectation of Privacy (Standing) 
Challenges to Warrants. 
Warrant Execution Issues 
Searches Pursuant to Arrest Warrants. 
Exceptions to Warrant Requirement.. 
General Principles...... 
Search Incident to Arres 


PAD TR we 


Plain View and Plain. Feel (Touch) 
. Emergency Aid/Hot Pursuit . 
Automobiles (Traffic Stops 
. Inventory Searches: Automobiles and Arrestees 
. Community Caretaker Function.... 
Temporary Detention/Stop and Frisk 
School Searches. 
Probation/Parole/Extended Supe 
(persons on supervision) - 
Law Enforcement Search of Person on Si 
M. Administrative Inspection. 
N. Other Exceptions... 


Po ptHBHougHoOou» 


‘sanssi Anr 


US Const amend IV 
Wis Const art 1, § 11 


St v Payano-Roman 
2006 WI 47 
290 Wis. 2d 380 


St v Cameron 
2012 WI App 93, | 23 
344 Wis. 2d 101 


proval of Judge is 


eor mE 3) Search conducted without prior ap 
few Ha, 
918. Ct. 2022 (1971) per se unreasonable ^ 


Katz v US 
88 S. Ct. 507 (1967) 


ENSE 4) Burden is on Btate to demonstrate warrantless search 


IDEEN, or seizure fell within exceptions | 
M 5) Exclusionary rule generally requires suppression of. | 
Mau ONE ae) evidence obtained through illegal police conduct 

818. Ct. 1684 (1961) 

Stv Burch a. Exclusionary rule is employed after weighing the 

sewer police misconduct to be deterred with the societal 


cost of suppression 


b. Police conduct must be sufficiently deliberate that 


exclusion can meani ly deter it 


B. Exceptions to suppression—Suppression not 
required if 


Alderman v US. 


218 Wis. 2d 180 (1998) 
St v Anderson 

165 Wis. 2d 441 (1991) 
St v Rogers 
2008 WI App 176 

315 Wis. 2d 60 


b. Presence of intervening circumstances 
c, Purpose/flagrancy of the official misconduct 


3) Evidence would have been discovered inevitably 


Sos WT 4) Police reasonably rely on warrant issued by neutral 
n magistrate, but later find warrant to be invalid and 


Process used to obtain warrant included significant 
investigation, and 


b. Review by police officer trained and knowledgeable 
in requirements of probable cause and reasonable 


suspicion, or 


139 Wis. 2d 663 (1987) 


St v Baudhuin. 
141 Wis. 2d 642 (1987) 


Hudson v Michigan. 8) Po 
126 S, Ct. 2159 (2006) 


910 wis. zd oU 


New York v Harris 
110 S. Ct. 1640 (1990) 
St v Felix 

2012 WI 36 

339 Wis. 24 670 


§971.31(5)(a) 


§971.316)0) 
§971.31(2) 


‘St v Radder 
2018 WI App 36, 
‘37 10-16, 

382 Wis. 2 749 


St v Zamzow 
2017 WI 29 
374 Wis. 2d 220 


James v Illinois 
110 S. Ct. 648 (1990) 
Walder v US 
748. Ct 354 (1954) 


t v Garcia 
2020 WI App 71 

394 Wis. 2d 743 

affa by equally divided ct 
2021 WI 76 

399 Wis. 2d 324 


St v Rush. 
147 Wis, 2d 225 
(Ct. App. 1988) 


seized outside home after unlawful entry into 


11)Evidence 
probable cause to arrest before 


home if police had 
unlawful entry 


2. Procedure 


A. Motion to suppress must be made within 10 days 
after initial appearance in misdemeanor or within 


10 days after arraignment in felony 
1) In felony, motion must be made after information filed; 
not at prelim 
2) If motion not made before trial, deemed waived unless 
Def shows surprise at State’s possession of evidence 
B. Hold an evidentiary hearing only if Def's motion 
presents more than conclusory allegation and shows 
factual dispute 
C. Right to confrontation does not apply during 
suppression hearing 


Bond v US 
120 S. Ct. 1462 (2000) 
Smith v Maryland 

99 S. Ct. 2577 (1979) 
St v Bruski 

2007 WI 25 

299 Wis. 9 177 

St v Stevens 

123 Wis, 2d 303 (1985) 
St v Si 


2004 WI App 16 

269 Wis. 2d 934 

1) Whether individual, by his/her conduct, has exhibited 
actual expectation of privacy 

2) Whether individual's expectation of privacy is one that 
society is prepared to recognize as reasonable 


4. Expectation of Privacy (Standing) 
A. Ct must answer 2-part question 
|| 


B. Def has burden of showing legitimate expectation of 


Rawlings v Kentucky 
100 S. Ct. 2556 (1980) 

St v Whitrock privacy 
161 Wis. 2d 960 (1991) 


US v Padilla C. Expectation must be that of Def (not co-Def, co- 


Ela GE) conspirator, 0} 
104 Wis. 2d 700 (1981) 
USv 

100 S. Ct. 2439 (1980) 
Rakas v Illinois 
99S. Ct. 421 (1978) 
Alderman v US 
895. Ct. 961 (1969) 
Katz v US 

888. Ct. 507 (1967) 


Byrd v US. 
138 S. Ct. 1518 (2018) 
St v Dixon 

177 Wis. 2d 461 (1993) 


Stv Harris 
206 Wis. 2d 243 (1996) 


Si v West 
185 Wis. 2d 68 (1994) 


US v Salvueci. 
100 S. Ct. 2547 (1980) 
St v Wisumierski 

106 Wis. 2 722 (1982) 


Si v Knight. 
2000 WI App 16 
232 Wis. 2d 305 


Katz v US 
888. Ct. 507 (1967) 


Jones v US 
80 S. Ct. 725 (1960) 


St v Yakes 


226 Wis. 2d 425 
(Ct. App. 1999) 


Guy 
172 Wis, 2d 86 (1992) 


US v Martinez-Fuerte 
96 S. Ct. 3074 (1976) 


CR 19-6 
(2024) 


including a rental car 


3) Driver of a borrowed vehicle, 
borrowed from the renter 


rs challenging Jegality of stop 


4) Automobile passenge! 
5) Person living with probationer or parolee 
6) Private cloud storage account even if created using 
work email 

E. Factors to consider in determining expectation of 


privacy 
1) Possession of item or area searched 


a. Def may have possession, yet no legitimate 
expectation of privacy 


2) Person’s exercise of dominion and control over the 


property 


Kyllo v US 

12158. Ct. 2038 (2001) 
St v Loranger 

2002 WI App 5 

250 Wis, 2d 198. 


US v Jones 
1328. Ct. 945, 949 (2019) 


St v Pinder 
2018 WI 106 
384 Wis. 2d 416 


St v Sveum 
2010 WI 92 
328 Wis. 24 369 


St v Brereton 
2013 WI 17 
345 Wis. 2d 563 


Riley v California 
134 S. Ct. 2473 (2014) 
Carpenter v US 

138 S. Ct. 2206 (2018) 


St v Bowers 
2023 WI App 4 
405 Wis. 2d 716 


F. Electronic data and devices 


1) If device is used to explore details of a private home 
that would previously have been unknowable without a. 
physical intrusion, 4th Amendment protections apply 


2) Attachment of a GPS device to a vehicle and its use to 
monitor vehicle movements is a search, and a warrant 


is required 
a, GPS tracking warrant is issued under Ct's inherent 
authority and not per statute 


3) Order authorizing installation and monitoring of GPS 
tracking device on vehicle constitutes a valid warrant 


4) Warrantless seizure of vehicle to secure GPS warrant 
and install GPS device was based on probable cause, 
and GPS technology used did not exceed scope of 
warrant 


Friedman v US 
347 F2d 697, 704 
(8th Cir 1965) 


Katz v US 
88S. Ct. 607 (1967) 


Lewis v US. 
87S, Ct. 494 (1968) 


St v Davidson 
44 Wis, 2d 177 (1969) 


Hester v US. 
44 S. Ct 445 (1924) 


Ball v St 
57 Wis. 2d 653 (1973) 


St v Wilson 
2022 WI 77, § 20 
404 Wis. 2d 623 


St v Davis 
2011 WI App 74 
333 Wis. 2 490 


Collins v Virginia 
1388. Ct. 1663 (2018) 


Stv Wilson 
2022 WI 77, 91 21-34 
623 


inclusion, based 


b. Abandonment ie ultimate fact or co) 
bination of act and intent 


on com! 
2) Public view 
a. Not eubject to 4th. Amendment pr 
knowingly exposed to public, even in 
office 


otection if 
own home or 


8) Curtilage 
a. 4th Amendment protection 
curtilage 


extends to house and its 


b. Curtilage is determined by four factors: 


Proximity of area claimed to be curtilage to the 
home, 


St v Dumsirey 
2016 WI 3 
366 Wis. 2d 64 


Florida v Jardines 
183 S. Ct, 1409 (2013) 


Hester v US 
44 S. Ct. 445 (1924) 
Boll v St 


57 Wis. 2d 653 (1973) 


Conrad v St 
63 Wis. 24 616 (1974) 
St v Verhagen 

‘86 Wis. 2d 262 

(Ct. App. 1978) 
California v Ciraolo 
106 S. Ct. 1809, 1817 
(1986) 

St v Grawien 

123 Wis. 2d 428, 436 
(Ct. App. 1985) 


Stv Peck 


143 Wis. 2d 624 
(Ct. App. 1988) 


Riley 
109 &. OL 685 (1989) 


St v Garcia 
195 Wis. 2d 68 
(Ct. App. 1995) 


Bell v Wolfish 
99 S. Ct. 1861 (1979) 
US v Tierney. 

448 F2d 37 
(9th Cir 1971) 

St v Weide 


155 Wis. 2d 537 (1990) 


f, Warrantless pursuit of OWI suspect into parking 
garage of apartment complex did not violate 4th 
Amendment, because parking garage was not 
curtilage 

Warrant required for canine sniff of curtilage, 
including front porch 


St v Betterley 
191 Wis. 2d 406 (1995) 


Open fields 


4th Amendment protection extends to house and its 


a. 
curtilage, but not to open fields 


b. State must prove open fields exception and Def 
must prove expectation of privacy of item located in 


curtilage open to public 


Area open to view from above, even if a “focused 
observation," retains no expectation of Ies from 


aerial sui 


St v Starke. 
81 Wis. 2d 399 (1978) 
Griffin v Wisconsin 
107 S. Ct. 3164 (1987) 
St v Jones 


2008 WI App 154 
314 Wis. 2d 408 


St v Amos 
153 Wis. 2d 257 
(Ct. App. 1989) 


St v Weber 
163 Wis. 24 116 (1991) 


St v Roberts 
196 Wis, 2d 445 
(Ct. App. 1995) 


Minnesota v Carter 
1198. Ct. 469 (1998) 


Sto Eskridge 
2002 WI App 158 
256 Wis. 2 314 
St v Trecroci 

3001 WI App 126 
346 Wis. 2d 261 


St v Orta 
2003 WI App 93 
264 Wis. 2d 765 


Isaiah B v St 
(dn Int of Isaiah B) 
176 Wis. 2d 639 (1993) 


Stv Boric 
2018 WI App 63 
384 Wis. 2d 359 


Coolidge v 
New Hampshire 
918. Ct. 2022 (1971) 


St v Jenkins 
80 Wis, 2d 426 (1977) 


Walter v US 
100 8. Ct, 2395 (1980) 


St v Rogers 
148 Wis, 2d 243 


(Ct. App. 1988) 


CR 19-10 
(2024) 


£ Public records 
residences occupied by individuals on 
d supervision 


g Rooms or 
parole, or extende! 


probation, 
h, Homes occupied by escapees 


i. Cassette tape left in unlocked car 
by Def fleeing scene of arrest 


j. Vehicle abandoned 


k. Apartment temporarily utilized by non-renter 
invitee to conduct illegal business activities 


l Common areas of some apartment puildings 


5. Challenges to Warrants 


A. Challenge to truthfulness of affidavits in support of 
issuance of warrants 


J fee v Delaware 1) Under limited circumstances, Def may attack 
Eee I AOL truthfulness of warrant affidavit 


a, Def makes a substantial preliminary showing that 
affidavit contains false statements that were 
knowingly, intentionally, or recklessly made, and 


b. Def shows that magistrate could not have found 
probable cause, but for the false or untrue 
information 


2) If both criteria are met, Def then entitled to evidentiary 
hearing at which Def must prove Defs allegations by 
preponderance of evidence before suppression is 
required 


St v Marshall 3) Hearing required only when affiant, not witne 
quired only when. , not witness or 
92 Wis. 24 101 (1979) informant, makes allegedly false statements 


Stv Stank M à 
WI App 236 4) Mere desire to c1 
eg 288 Wis. 2d 414 


Stv Noll 
116 Wis. 2d 443 (1984) 


St v Eason 
2001 WI 98 
245 Wis. 2d 206 
St v Scull 
2014 WI App 17 
852 Wis. 2d 733 
aff'd, 2015 WI 22 
361 Wis. 2d 288 


NI 


ant to unsigned affidavit is 
t to it must be 


issued pursu: 
d pursuant 


3) Warrant i [ 
defective, and evidence seize 


248 Wis. 24 530 
suppressed 


r magic words for oath; purpose 


MOM TUE 4) No rigid requirements o 
405 Wis. 2d 1 of oath or affirmation is to impress upon swearing 
cert deni individual appropriate sense of obligation to tell truth 
143 S. Ct. 2612 (2023) a 
SO ie 5) Warrant to search "duplex" must present probable \ 
313 Wis. 9d 162 cause to search particular unit or probable cause to 
search entire building 

C. Issuance by unauthorized person 
St o Grawien. s 
123 Wis. 2d 428 1) Fruite of search warrant are subject to suppression, if 
(Ct. App. 1985) magistrate was not authorized to issue warrants 
St v McBride 
187 Wis. 2d 409 2) Def must demonstrate pias of issuing magistrate by 
(Ct. App. 1994) preponderance of evidence 
Illinois v Gates - 
103 S. Ct. 2317 (1983) D. Motion to suppress challenging probable cause 
St v Romero 
2009 WI 32 A ó 
317 Wis. 2d 12 
Stv Ward 
2000 WI 3 
231 Wis. 2d 723 
Stv. i 


DeSmidt 
155 Wis. 2d 119 (1990) 


St v Carrol) 

2008 WI App 101 
314 Wis, 2d 690, a/f, 
2010 Wis 

322 Wis, 24 299 


St v Simmons 
220 Wis, 24 775 
(Ct. App. 1998) 


St v Avery 
2011 WI App 124, 4 18 
337 Wis. 2d 351 


$968.15() $ 968.17(1) 


Stv Meier 
60 Wis. 2d 452 
(1973) 


St v Edwards 
98 Wis. 2d 367 (1980) 


St v Drachenberg 
2023 WI App 61 
409 Wis. 24 738 
pet for rev denied 


Stv Pinder 
2018 WI 106 
384 Wis, 2d 416 


Illinois v McArthur 
1218. Ct, 946 (2001) 


5) Officer may answer calls on a cell phone seized incident 
to arrest, and information learned during calls may be 
used to secure warrant 


. Warrant may be based on illegally obtained 


information if causal connection between: 
information and warrant so attenuated as to 
dissipate taint 


6. Warrant Execution Issues 


A. General rules on execution of warrant 


1) “One warrant, one search,” but exception permitted for 
subsequent entry and search when (a) 2nd entry is a 
continuation of the 1st search and (b) decision to enter 
again is reasonable under the circumstances 


2) A search warrant not executed within 5 days after 
issuance is void and is grounds for suppression 


Failure to return warrant within 48 hours. 
execution is not grounds for suppression _ 


ae 


3) 


41 


5) 


| 
| 


73 Wis. 2d 352 (1976) 
Wilson v Arkansas 
115 8. Ct. 1914 (1995) 
St v Watkinson 

161 Wis. 2d 750 

(Ct. App. 1991) 


Richards v Wisconsin 
1178. Ct. 1416 (1997) 


217 Wis. 2d 369 (1998) 


St v DeSmidt. 
151 Wis. 2d 324 


(Ct. App. 1989) 
rev'd on other grounds 
155 Wis. 2d 119 (1990) 


St v Stevens 
181 Wis. 2d 410 (1994) 


Stv O'Brien 
214 Wis. 2d 328 


(Ct. App. 1997) 
affd, 223 Wis. 2d 303 


(1999) 


Ybarra v Illinois 
100 S. Ct. 338 (1979) 


$968.16 
Bailey v US. 

133 S. Ct. 1031 (2013) 
Michigan v Summers 
101 S. Ct. 2587 (1981) 
St v Guy. 

172 Wis. 2d 86 (1992) 
St v Kolp 
2002 WI App 17 

250 Wis. 2d 296 


St v Hayes 
196 Wis. 2d 753 


(Ct. App. 1995) 


CR 19-14 
(2024) 


T) Necessary force may be used to gain entry or execute 
warrant 

8) Absent exigent circumstances, police must knock, 
announce presence and purpose, and allow those 

within to voluntarily open door 


mitted if police have reasonable 
cific and articulable facts that 


9) “No-knock” entry pe: 
langer their safety or 


suspicion based on ape 
announcing their presence will end: 
permit destruction of evidence 


10) Overbroad warrant may not be saved by exercise of 
discretion in execution 


11)Execution of search warrant may be effectuated by ruse 


ant for search of premises may permit search of 


12) Warr: 
hic] or contr 


St v Andrews 


201 Wis. 2d 383 (1996) 


St v Ehnert 
160 Wis. 2d 464 
(Ct. App. 1991) 


Richards v Wis i, 
117 S. Ct. 1416 (1997) 
St v Watkinson 
161 Wis. 2d 750 
(Ct. App. 1991) 


St v Berry 
174 Wis. 2d 28 
(Ct. App. 1993) 


Richards v Wisconsin 
117 S. Ct. 1416 (1997) 


St v Stevens 
217 Wis. 2 369 (1998) 
affg 213 Wis. 2d 324 
(Ct. App. 1997) 


2003 WI App 101 
264 Wis. 2d 722 


C. Evidence underlying warrant must not be stale 


3) Officers may search visitor's belongings, if they are 
plausible repositories of objects of search and are 
neither worn by nor in physical possession of visitor at 


time of search 


D. “No-knock” warrant may be issued if specific 


evidence of danger presented 


1) Search is reasonable under 4th Amendment even if 
Police dispense with rule of announcement and execute 


no-knock entry when 


a. Police have reasonable belief that announcement of 
police presence would endanger safety of police or 


others, or 


ble belief that 


fore search, 


x 3 f 
2) Evidence, with facts known to officer bel 
provides connection between evidence and criminal 


activity, and 
3) Evidence discovered within area properly designated in 
warrant, and 


4) Evidence discovered while officer searching for objects 
particularized in warrant 
LeClair v Hart F. Dictating contents of documents outside scope of 
Qi Cac 1990) warrant into tape recorder is a seizure 


7. Searches Pursuant to Arrest Warrants 
A. Execution of arrest warrants at residences of third 
parties (when search warrant is/is not required) 


1) Police may enter dwelling to serve warrant only when 
there is reason to believe suspect resides there and is 


(1980) 
present within 


Steagald v US. 
101 S. Ct. 1642 (1981) 
St v Kiper 

193 Wis. 2d 69 (1995) 


Stv Delap 
2018 WI 64 
382 Wis. 2d 92 


St v Lee 
97 Wis. 2d 679 
(Ct. App. 1980) 


St v Kiper 
193 Wis. 2d 69 (1995) 


CR 19-16 
(2024) 


Arkansas v Sanders 
99 S. Ct. 2586 (1979) 
US v Jeffers 

728. Ct. 93 (1951) 

St o Johnston 

184 Wis, 9d 794 (1994) 


Sees 


Gffd in part, rev'd in part 
181 Wis. 2d 410 (1994) 


Agnello v US. 
46 S. Ct. 4 (1925) 


Laasch v St 

84 Wis. 2d 587, 594 
(1978) 

St v Monahan 

76 Wis. 2d 387 (1977) 


Hampshire 
91 5. Ct. 2022 (1971) 


Kentucky v King. 
131 S. Ct. 1849, 1858 


(2011) 


St v Smith 
131 Wis, 2d 220, 228 


8. Exceptions to Warrant Requirement 


A. General Principles 


1) Burden on government to justify appropriate exception 
to warrant requirement. 


a. Test of reasonableness under 4th Amendment 
requires balance of need for search against invasion 


of personal rights search entails 


b. Judge should consider scope of intrusion, manner in 
which conducted, justification, and place where 


conducted 


2) Mere belief that article sought EU i residence 


4) 


St v Robinson 
2010 WI 80, Y 30 
$27 Wis. 2d 309. 
St v Parisi 

2014 WI App 129. 
359 Wis, 2d 255 


Lange v California. 
1418, Ct. 2011 (2021) 


St v Dalton. 
2018 WI S5, $4 44-54 
S88 Wis, 2d 147 


Illinois v Cabalies 
1258. Ct. 834 (2005) 
Stv Arias 
2008 WI 84 

311 Wis. 2d 358. 


$968.11 
Chimel v California 
89S. Ct. 2034 (1969) 


St v Sanders 
2008 WI 85 
311 Wis. 2d 257 


St v Meisenhelder 
2022 WI App 37 
404 Wis. 2d 75 
pet for reu denied 


St v Goebel 
103 Wis. 24 203, 217-18 
(1981) 


i i red 
6) Four factors have been identified that, when measu 
warrant, constitute 


against time needed to obtain 
exigent circumstances required for warrantless home 


entry 


a, Arrest made in “hot pursuit” on a case-by-case 
analysis 


b. Threat to safety of suspect or others 


c. Risk that evidence would be destroyed, and 
d. Likelihood that suspect would flee 
7) Exigent circumstances for a warrantless blood draw 


can arise because of chaotic circumstances associated 
with major traffic crashes (See TR 1, Sec. 12.B.10)) 


8) A “drug dog” sniff does not constitute a search 


St v Wade 
215 W 


1 d 
(Ct. App. 1 


§ 968.11 


619, 624-95 


Sto Sykes 
2005 WI 4: 
279 Wis, 2d 


St v Moore 
2023 WI 50. 
408 Wis. 24 16 


Winston v Lee 
105 S. Ct. 1611 (1985) 


St v Payano-Roman 
2006 WI 47 
290 Wis. 2d 380 


Washington v Chrisman 
102 S. Ct. 812 (1982) 


St v Tompkins 
144 Wis. 2d 116 (1988) 


Knowles v Iowa 
1198. Ct. 484 (1998) 


St v Marten-Hoye 
2008 WI App 19 
307 Wis. 2d 671 


Arizona v Gant 

129 S. Ct. 1710 (2009) 
St v Dearborn 

2010 WI 84 

327 Wis. 2d 252 

St v Smiter 
2011 WI App 15 
331 Wis. 2d 431 


d. Same concerns that would justify initial search 
need to continuo to exist to justify delayed search 
2) Justification is to prevent assault on police with 
weapons, escapo, or destruction of evidence 


eciseaanco | nouvouUnse 


3) Ife 


rest invalid, search incident to arrest also invalid 


4) Search incident to arrest is lawful if officer has 
probable cause to arrest before the search and Def is 
arrested immediately thereafter, although for a 
different crime 


— 


Officer who smells odor of marijuana has probable 


cause to search and need not rule out legal sources of 
the odor such as CBD 


5 


Removing bullet violates suspect's 4th Amendment. 
right to privacy; reasonableness of surgical intrusions 
beneath the skin to be evaluated on case-by-case basis 


6 


Involuntary administration of laxative to recover 
suspected drugs was reasonable under the 
circumstances 


7) When police accompany arrested person to room to 
retrieve identification, they may seize contraband in 
plain view 


sanssi Aunt 


8 


Search incident to arrest does not extend to vehicle 
parked outside building where Def arrested 


9; 


Search may be incident to arrest for noncriminal traffic 
violation, but full search of car upon issuance of 
citation is violation of 4th Amendment 


10) Police may not search person or vehicle incident to the 
issuance of a civil forfeiture citation 


11) Police may search the passenger compartment of a 
vehicle incident to a recent occupant’s arrest only if it 
is reasonable to believe the arrestee might access the 
vehicle at the time of the search or that the vehicle 
contains evidence of the offense of arrest 


CR 19-19 
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After OWI arrest, search of passenger coperte ie 
and contenta requires reason to believe evit EAEE 
offense may be found, including different into: 55 
substances or proof of ingestion or proof of pur: 


St v Denk 
2008 WI 130 
315 Wie. 9 5 


vi i 


California 
134 S. Ct. 2473 (2014) 
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(Ct. App, 1998) 
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12) Unarrested automobile passengers 


be 
a. Person of an unarrested passenger can never 
searched solely on grounds that search is incident to 
the arrest of the driver 


b. Under some circumstances, the belongings of an 
unarrested passenger may be searched incident to 


driver's arrest 


13)Warrant required to search information stored on a cell 
phone seized incident to arrest 


C. Consent 
1) When consent obtained, neither warrant nor probable 
cause required 


WI App 239. 
Wis, 2d 446 


US v Mendenhall 


94 S. Ct. 988 (1974) 


Georgio v Randolph 
1268. Ct. 1515 (2006) 


St v St Martin f. 
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Consent must be more than mere acquiescence to a 
claim of lawful authority 


. Consenting party's knowledge of right to refuse ia 


highly relevant to determination of consent, but not. 
controlling 


When consent is disputed by occupante who are 
physically present, there is no consent, 


Co-tenant's on-site consent trumps refusal to 
consent by other tenant who is under arrest nearby, 
but not on the premises 
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b. Intervening circumstances 
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77 Wis. 2d 203 (1977) effects 
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A e. 1978) of property by Persons with joint access and control 
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St v Abbott 
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392 Wis. 2d 232 


Divorced wife had no standing to consent 
because of separation 


Estranged spouse may consent if still residing in 
same house 
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c. Consent may be valid if police reasonably believed 
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45S. Ct 414 (1925) 
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St v Sutton. 
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Texas v Brown. 
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St v Johnson 
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n Feel (Touch) 


View and Pl 


1) Police must have lawful right to be present pursuant to 


warrant or other exception in order to seize evidence in 


plain view 


Subject to reasonableness requirement 


b. Not to be used to subvert warrant requirement 
when police know of location of evidence and plan to 


seize 


No justification for entry when evidence viewed 
from outside protected structure, i.e., no thresholds 


crossed 


d. Warrant needed when investigators arrived at 
homicide scene 35 minutes after police left 


e. No reasonable expectation of privacy in vehicle 
identification number even when officer has to move 


papers to sce it 


f When initial intrusion to residence was to 
investigate a shooting, moving stereo to see serial 
numbers was unlawful search 


2) Discovery of evidence does not need to be inadvertent 


3) Officer must have probable cause to believe evidence 
scized only connected to commission of crime 


a. Items in opaque containers may be seized if officer 
has probable cause to believe contraband contained 


inside 


snorssaanou 


hay 


St v Washington 
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(1986) 


878. Ct. 1642 (1967) 
Sto Ware 
3021 WI App 83 
400 Wis. 9d 118 
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not restricted to item: 
items that can be si 
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b. "Plain view" 
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E. Emergency Aid/Hot Pursuit 
sis for belief that an 
ly injured or imminently 


1) Ifobjectively reasonable ba 
t required 


occupant of home is serious! 
threatened with injury, no warran! 


9) Police must reasonably believe, both objectively and 
subjectively, that aid necessary 


a. Exception strictly construed to keep as narrow as 
possible 


St Fonesen 
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241 Wis, 2d 358 
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104 S. Ct, 2091 (1984) 
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2016 Wr 96 

972 Wis. 2d 202 
(plurality) 

St v Peardot 

119 Wis. 3d 400, 404 
(Ct. App. 1984) 


St v Wilson 


capias not justified 


7) Warrantless entry of home justifiable under hot 
pursuit doctrine if pursuit is immediate or continuous 


8) Warrantlese entry of home to arrest subject of civil 


9) Warrantless entry of suspect's home for nonjailable 
offense prohibited by 4th Amendment, 


10) After “controlled buy” of narcotics, warrantless entry 
into suspect's home justified by exigent circumstances 


11)“Hot pursuit" permits entry into protected area only if 


Di pursuit is immediate and continuous 
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§ 175.40(2) 3) Police o 


12)Police may enter dwelling to investigate ongoing 


13)No warrant required when searching officer motivated 
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and apprehension of suspect shou! 


d uninterrupted, 
ot required 


commencement of pursuit, 
ld be close in time 


4) The mission of a traffic stop includes: 


a. Addressing the traffic violation 


b. Conducting ordinary inquiries incident to the stop, 


such as 


Driver's identification, registration, and 
insurance 


Warrant status 


Bond conditions 


— Stop may not be prolonged absent 
i endent reasonable suspicion of 


St v Richey 
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US v Johnson 
874 FSd 571. 
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Kansas v Glover 
140 S. Ct. 1183 (2020) 
St v Newer 
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St v Smith 
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c. Traffic stop based on observations of another officer 
requires sufficient evidence to infer driver being 
stopped waa driver observed. 


|. If police suspect unlawful conduct, not required to 
wait and rule out possible lawful exceptions 


Knowledge that owner's license is revoked provides 
grounds for a stop unless officer has reason to 
believe owner is not the driver 


e Even if reason for stop dissipates, police may 
continue stop to make “ordinary inquiries,” 
including check of driver's identification 


6) Auto may be searched without warrant if there is 
probable cause to search vehicle, and vehicle is readily 


mobile 
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St v Williams 
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1 i ul 
10) Use of drug dog to sniff exterior of car during lawfi 
traffic atop does not infringe 4th Amendment 


a, Unless dog sniff extends stop beyond original 
purpose without reasonable suspicion (See infra 


See. F.11)) 
ø search 


b. Entry into vehicle by dog constitute: 
requiring consent or other exception | 


11)Stop may be extended and new investigation begun if 


a. Officer becomes aware of additional suspicious 
factors rising to an articulable suspicion that person 
committed or is committing an offense distinct from. 
acts that prompted initial stop 
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b. 4th Amendment does not require that seized 
persons be advised they are free to go before 
consent can be found to be voluntary 
Limitations of consent must be clear and 
unequivocal 


14) Ulterior motives of police irrelevant so long as there is 
probable cause for traffic stop 


15) Warrantless search of automobile found in public place 
is justified when police have probable cause to believe 


it contains evidence of crime 


a. May seize and search later at police station, if 
probable cause existed when seized 


b. If officer has probable cause to believe closed 
container in car contains contraband, warrantless 


search permitted 


c. Ifprob 
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Illinois v LaFayette 
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17)Knock and announce not needed for warrantless 
search 


18)If officer’s suspicion is based on mistake oflaw, ake 
justification for a traffic stop exists, 80 long 2° mis! 


is reasonable 


Automobiles and Arrestees 


G. Inventory Searches: 


1) Ifpolice have lawful custody, warr: 
inventory search reasonable 


antless custodial or 


a. Based on administrative necessity rather than. 
probable cause 


St v Callaway 
106 Wis. 2d 603 (1982) 


St v Callaway 
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St v Callaway 
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8) Police may impound vehicle if either informed consent 
or reasonable police need (e.g., unattended car illegally 
parked, blocking traffic, abandoned car or use of car in 
crime and needed for retention as evidence) 


a. State has burden to show lawful impoundment 
before inventory search 


b. Lawful scope of inventory search includes trunk and 
locked glove box of automobile 

c. Sealed items found on inventory of vehicle not to be 
searched. 


d. Impounded car can be searched second time without 
warrant; even contents may be stored and later 
opened without warrant 


4) Delay of several days in conducting inventory search 
does not render it invalid 
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103 S. Ct. 1319 (1983) 
B St v Vorburger 

2001 WI App 43 

241 Wis. 2d 481, rev'd, 
É 2002 WI 150 
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1008 Ce 1870 4980) a. Sure ‘seized’ eae f or 
v Washington o | his/her freedom f 
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tip contains sufficient indicia of informant's 
of tip suggest that 
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reliability and allegations t 
suspect poses immediate threat to public safety 
pay phone when caller identifies self 


e, 9-1-1 call from 
by name is not anonymous tip 


5) Technology 
ShotSpotter report sufficient justification for stop if 
timing of response and observations at scene support 
reasonable suspicion suspect involved in shooting 

6) In order to frisk suspect, police must have reasonable 

suspicion that suspect armed or dangerous, based on 


totality of circumstances 


a. Flight alone, depending on totality of 
circumstances, may justify investigatory stop 


2005 WI App 255 
388 Wis, 9d 515 


St v Johnson 
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299 Wis, 24 765 


St v Nesbit 
2017 WI App 88, 4.6 
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Delaware 
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f. Pat-down may include minimally invasive 
manipulation of clothing 


*. Search may include passenger compartment of 
vehicle but only if reasonable suspicion exists j| 


h. Officer may not frisk for weapons before giving 
person a ride without reasonable suspicion that 
person is armed 


7) Temporary detention and questioning must be 
conducted where person stopped 


Person may be moved from one location to another if 
within the vicinity and for a reasonable purpose 


8) Custodial interrogation not justified on Terry 
standards 


'6 S. Ct. 176: izure of all occupante 
o icle is also seizure ol 
116 S. Ct, 1769 (1996) b. Stop of vehi 


St v Griffith 
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MEM. unlicensed or violating traffic law 
Stv Lord d. Officer cannot infer wrongful ne e solely 
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11)Checkpoints 
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1218 Ce aa7 (2000) primary purpose of discovering drugs violates 
Amendment 
Se b. Roadblock that went beyond ordinary ues control 
2017 WI App 74 i tailored to apprel 
and was appropriately tailo: L 
ikay suspect who was likely to flee by way of particular 


route did not violate 4th Amendment 


Alabama v White 
110 S. Ct. 2412 (1990) 
St v Williams 
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St v Griffin. 
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b. Tt is reasonably related in scope to the 
circumstances that justified the intrusion in the 
first place 


2) 4th Amendment applies but 


a. Doctrine of in loco parentis lowers standard applied. 
in determining reasonableness 


b. Articulable basis for search required 

8) Lesser standard of “reasonable grounds” applies to 
search conducted on school grounds by police officer 
done at request of school authorities 


4) School “grounds” includes school parking lot 
5) Non-students on school grounds also subject to search 


K. Probation/Parole/Extended Supervision (persons on 
supervision) 


1) Agent 
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389 Wis. 2d 106 
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L. Law Enforcement Search of Person on Supervision. 
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1) If officer knows person is under supervision status, and 


2) Under totality of the circumstances, officer reasonably 
suspects that person is committing, is about to commit, 
or has committed a crime, or à. violation of a condition 

of extended supervision 


3) Search must be conducted in a reasonable manner 
4) Search may not be arbitrary, capricious, or harassing 
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DOC 


M. Administrative Inspection 
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US v Drayton. 


CR 20 
SUPPRESSION—IDENTIFICATION 


Gere ral ....cccssscseessssesavensessecesaneenseneneseaenerencereencncecees CR 20-3 
Right to Counsel .......... eese tentent CR 20-3 
Procedure on Suppression Motion .............. CR 20-4 
One-on-One Show-Ups ............. eene nen CR 20-7 
Other Identification ............. netten CR 20-8 


Jury Instruction. 


SUPPRESSION—IDENTIFICATION 


1. General 
SUID ea A. Def has due-process right not to be subject to 
Stovall v AA unnecessarily suggestive identification procedure 
87 SCt 1967 (1967) 
Sa Wonsa a B. Concern is that influence of improper suggestions 
n upon identifying witnesses causes serious 


miscarriage of justice 


Manson v Braithwaite i i in fair i i i 
97 SCt 2243 (1972). c. ed interests in fair identification procedures 


1) Deterring improper police practices 


Simos v St 
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US v Wade 
87 SCt 1926 (1967) 


eee — 


f to expedite 
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be given to equirement Am 


Afia. 2d 2) Substitute Atty may be giy 
SOWIE Na LT) identification procedure since no rei 
same Atty represent Def at trial 


Kirby v Hinoiy C. Right to counsel does not apply if 
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(1973) 
US ex rel Hall v Lane 


804 F2d 79 
(7th Cir 1986) 
2) Suspect makes voluntary, intelligent waiver of right to 


Atty 
3) One-on-one show-up 


4) Photographic identification 


971.812), ©) 
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908.0143. 31 
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Harris v New York. 
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92 Wi . Suppression applies only to intentional police 
(979) 105 117-18 procedures, not to inadvertent procedures 

US v Thevis. 
665 F2d 616 
(th Cir 1982) 


ets M "PM C. Def not automatically entitled to an evidentiary | 


hearing whenever ID. admissibility is challenged 


St v Garner 1) Def must show a reasonable possibility that heari 
aring 
meri will establish a factual basis for Def to prevail $ 
| 


2) But Def is not entitled to hearing simply to search or as 
a discovery tool 


D. Lineups and photographic identification 5 


Stv Roberson 
2006 WI 80, 4 34, 
292 Wis. 2d 280 
‘St v Nawrocki 
3008 WI App 23 
308 Wis. 2d 227 


m 


Powell v St. 
A 86 Wis. 2d 51, 65 (1978) 


T. 
TET CM la nf 


tf ub aiuis autod 
ak taut 


bere * 


St v Mosley 
102 Wis. 2d 636, 652 
(1981) 

Fells v St. 

65 Wis, 2d 525 (1974) 


St v Mosley 
102 Wis. 2d 636, 652 
(1981) 


Neil v Biggers 
93 SCt 375 (1972) 


86 Wis. 2d 51, 65 (1978) 


e Aspects of. procedure/photos that unduly 
emphasize Def 
b. If Def fails to show suggestiveness, State need not 


show reliability 


3) Ifidentification was unnecessarily suggestive, burden 
vincing evidence 


shifts to State to show by clear and con: 
that out-of-Ct identification was reliable 


a. Reliability determined by totality of circumstances 
test 


b. Factors bearing on reliability 


of victim to view suspect at time of 


'ortuni: 


US v Wade Factors bearing on independent 
87 SCt 1926 (1967) ^ 3 Mn 


Holmes v St. identification 


59 Wis. 2d 488, 498-99 
(1973) 


e Witness’s opportunity to observe criminal act 
f and degree of attention 


* Discrepancy between pre-lineup description and 
Defs actual appearance 


* Any identification of Def by photo before lineup 
* Failure to identify Def on prior occasion 
e Level of certainty as to identification 


Lapse of time between identification and crime 


Stv. 
175 Wis. 2d 116 
(Ct. App. 1993) 


Stovall v Denno 
87 SCt 1967 (1967) 


Johnson v St 
47 Wis, 2d 13, 18-19. 
(1970) 


Stv Hibl 
2006 WI 52 
290 Wis. 2d 595 


ues TITUTION/ 


D. May be necessitated by time constraints or 
emergeney 

1) Should only be used within 24 hours after crime when 
lineup not otherwise available 


2) Policy factors supporting one-on-one show-up 
a. Added reliability because of nearness in time 


b. Allows expeditious release ofinnocent suspect 


E. Not inherently suggestive and inadmissible when 


identification is spontaneous or accidental. Ct must 
„y § 904.03 analysis 


serve as gatekeeper and emplo: 


5. Other Identification 


CR 21: SUPPRESSION— 
CONFESSIONS/WITNESS STATEMENTS 


1. Suppression Motion Procedure «6 OR 21-1 
- Voluntariness Standards General, CR 21-4 
3. Involuntary Confessions—Police Tactics CR 21-5 
4. Involuntary Confessions Suspect's Person 
Characteristics . CR 21-8 
5. Involuntary Statements of Witnesses, Not Suspect, . CR 21-9 
6. Miranda Rights Generally wicca . CR 21-9 
7. Miranda Rights Inapplicable—Suspect Not in Custody ..... CR 21-11 
8. Miranda Rights Inapplicable—Suspect Not Being 
Interrogated ., isst tere ee ANON 2E CR 21-15 
9. Determining Whether Suspect Effectively Invoked 
Miranda Rights. 


10. Other Grounds for Suppression . 


1. Suppression Motion Procedure 


A. Def may challenge both voluntariness and 
compliance with 6th Amendment and with 
etrial motion or | t 


Stv Jerrell CJ. 
al 7 


In: 


$97.290) _ 
St exrel 


v Burkefe 
27 Wis, 2d 244, 264 
(1965) 


ge confessions or admissions may 


St v Monje 
109 Wis. 24 138, 149-50 


(1982) 


§ 988.313) 
St v Jerrel OJ 

(n Int of Jerrell CJ) 
2005 WI 105 

285 Wis. 2d 145 


St v Echols 
175 Wis. 2d 653 (1993) 
E 


Wold v 
57 Wis. 2d 344 (1973) 


St v Zamzow 
2017 WI 29, 4 24 
374 Wis, 2d 220 


Colorado v Connelly 
107 SCt 515 (1986) 


CR21-2 
(2023) 


4) Defs right to challeni 


be waived, unless 
a. Def requests Miranda/' Goodchild/ Jerrell hearing 
(even at trial), and 
tements 


pecific objections to certain stat 


Judge fails to conduct 
fs statement 


b. Def gives e| 


However, reversible error if 
Goodchild hearing before De! 


introduced 
5) Juv Def may seek to suppress statements made 
without at least audiotape i 


B. Hearing 


1) Procedure 
a. Both voluntariness and Miranda issues may be 
findings of 


heard at same hearing, but separate 
fact and conclusions of law should be made on 
record for each issue 


b. Hearing must be held outside presence of jury 


a. Show compliance with Miranda, including issues 


St v Santi 

= xe 2d 3 (1996) of custody, interrogation, and Dof's understanding 
Mu ^ F 

192 Wis. 2a 78 (1995) and waiver of rights 

St v Agnello b. Demonstrate voluntariness—lack of police 

226 Wis. 2d 164 (1999) coercion 

St v Samuel e Standard of preponderance of evidence also 

2002 WI 34 applies to state's burden of proving a witness's 

Sex Vado: statement was voluntary 

St v Jiles NOTE: Unsworn police reporte alone are generally 

d not sufficient to meet burden. 
262 Wis, 2d 457 


C. Use of statements at trial 


1) Statements taken in violation of Miranda and 


Harris v New York 
= ESO LU) Edwards axe suppressed from State's case-in-chief 


Sto 
228 Wis. 2d 408 
(Ct. App. 1999) 


Upchurch v St 
64 Wis. 2d 553 (1974) 


Kuichera v St 
69 Wis. 2d 534, 546 
(4975) 


St v Jensen. 
147 Wis. 2d 240 (1988) 


St v Schultz 
152 Wis. 2d 408 (1989) 


St v Lindh 
161 Wis. 2d 324 (1991) 


distinct from polygraph, 


T) Postpolygraph interview, distinct poe farther 


‘St v Johnson 
199 Wis. 24 382 4 
(Ct. App. may be admitted in case-in- 
EX discussion, eee CR 28, Polygraph, Sec. 3.A. 
aues Mesa 
Bde 8) Admission at trial of statements made in. violation o! 
Sus im 5s Miranda ia subject to harmless-error analysis 
2. Voluntariness Standards Generally 
A. Background 
Brown v Mississippi i i 
56 SCt 461 (1936) 1) Constitutional considerations 
a. 5th and 14th Amendment due process 
b. 5th Amendment protection against self- 
jncrimination, and 
c. 6th Amendment right to counsel 
121 80: 1835 (2001) Attaches only to charged offenses 
Colorado v Connelly 2 3 
107 SCt 515 (1986) ») Seo gm sue is governmental é 
St v. Agnello 
226 Wis. 2d 164 (1999) 
Lang v St 
178 Wis. 114 (1922) 
Lynumn v Illinois 
83 SCt 917 (1963) 
Stv Ward 
2009 WI 60 
318 Wis. 2d 301 
Stv Hunt 
53 Wis. 2d 734, 740 


(1972) 
St v Lemoine 


Phillips v St 
29 Wis. 2d 521, 530 
(1966) 


St v Hoyt. 
21 Wis. 2d 310 (1963) 


Arizona v Fulminante. 
111 SCt 1246 (1991) 
Colorado v Connelly 
107 SCt 515 (1986) 
StoCi 

136 Wis, 2d 222, 241 
(1987) 


St v Hoyt 
21 Wis. 24 284 (1964) 


Stv We 
100 Wis. 2d 514, 525-26 
(1981) 

Crummel v St 

46 Wis. 24 348 (1970) 


Blaszhe v St 
69 Wis. 2d 81, 89-91 
975) 


104 Wis. 2d 247, 274 
(Ct. App. 1981) 


81 SCt 1541 (1961) 

Wagner v St 

89 Wis, 2d 70 (1979) 

St v Herrington 

41 Wis, 20751 (1900) 
LJ 


29 Wis, 2d 521 (1966) 


3) Line between coercion and voluntariness hard to 
draw, so uso sense of fairness and justice to find “in 
totality of circumstances” 


4) When police have substantial evidence of Defa guilt 
when interrogation begins, resolve ambiguities in 


favor of suppression 
5) Primary concern is coorcive government activity. 


Finding of involuntariness requires evidence of 
improper police practice deliberately used to obtain 


confession 


6) Focus on any impairment of Def's mental freedom 


a. Attempt should be made to recreate Defs 
psychological response to circumstances and apply 


to legal standards 


b. That Def spoke imprudently or out of remorse and 
later regrets making statement does not vitiate 


otherwise voluntary statement 


c. Self-imposed internal coercion 
finding involuntariness ) 


St v Hunt 
53 Wis. 2d 734, 745 
(1972) 

Phillips v St 

29 Wis. 2d 521, 535 
(1966) 

St v Whitman 

160 Wis. 2d 260. 

(Ct. App. 1991) 
Arizona v Fulminante 
111 SCt 1246, 1253 
assy 


Bradley v St 
Woods v Clusen 


37 Wis. 2d 365 (1967) 


Stv Hockings 
86 Wis. 2d 709 (1979) 


St v Verhasselt 
83 Wis, 2 647 (1978) 


Hill v St 
91 Wis. 24 315 
(Ct. App. 1978) 


B. Allowing Def outside communication 


C. Threats to Def 


1) But mere expression of skepticism is not coercive 


2) Statements given under threat of discharge from 
public employment may be deemed compelled 


D. Relays of investigators 


Turner v St 
76 Wis. 2d 1 (1977) 
Pontow v St. 
58 Wis. 2d 195, 139 
0973) 
St v Nicholson 
187 Wis. 2d 688 
(Ct. App. 1994) 
St v Deets 
187 Wis. 24 630. 
(Ct. App. 1994) 
St v Edwardsen. 
135 Wis, 2d 208 
(Ct. App. 1986) 


St v Reynolds 
2010 WI App 56 
324 Wis. 2d 385 


Fay v Noia 
83 SCt 822 (1963) 


St v Schlise 
86 Wis. 2d 26 (1978) 


Brewer v Williams 
97 SCt 1232 (1977) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Reynolds. 
2010 WI App 56, 4.60 
324 Wis, 2d 385 


Btu Vice 
2021 WI 63 
397 Wis. 2d 682 


I. Promise of leniency 


1) Admissible if result of confession bargain 

2) Inadmissible if result of plea bargain (§ 904.10) 

3) Inadmissible if police promise leniency, but police can 
explain that cooperation will benefit Def 


J. Length of interrogation 


K. General conditions under which i 
took place 


N. Confronting 


O. Deceit or misre; 


P. Appeals to 


Q. Referrin 


Phillips v St 
29 Wis. 2d 521 (1966) 


St v Wollace 
59 Wis. 23 66, 81 (1973) 


St v Clappes 
136 Wis. 24 222 (1987) 
S v Bullock 
2014 WI App 29 

353 Wis. 2d 202 


Stv Hunt 
53 Wis. 24 734 (1972) 


Stv Moore 
2015 WI 54 

363 Wis. 2d 376 

St v Verhasselt 

83 Wis. 2d 647 (1978) 
St v Cumber 

130 Wie. 2d 327 
(Ct. App. 1986) 


St v Moore 
2015 WI 64, 44 57-61 
363 Wis, 24 376 


ipect's Personal 


4. Involuntary Confessions—Sus 
Characteristics 


A. Need for water and nourishment 


B. Physical and emotional condition 


1) Mere existence of physical pain or intoxication 
insufficient to render statement involuntary 


2) Deprivation of sleep 


3) Drunkenness 


Ionumn v Miinois D. Previous experience with police 
83 SCt 917 (1963) 


St v Hoppe 
2003 WI 43, 4 39 

261 Wis. 24 294 

St v Owens E. Def's subjective belief in promises made not 
148 Wis. 2d 922 (1989) dispositive 
St v Hockings F. Whether Def received Miranda warnings 


86 Wis. 2d 709 (1979) 


5. Involuntary Statements of Witnesses, Not 


Suspects 
M A. Def may seek to suppress allegedly involuntary 
252 Wis. 2d 26 statement of witness to police. Involuntariness of 
witness statement requires: 
1) Egregious police conduct, 
2) Witness statement that is | 
and 
Miranda v Arizona 
86 SCt 1602 (1966) 
St v Mitchell 


167 Wis. 2d 672 (1992) 


Jones v St 
69 Wis. 2d 337, 343-44 
(1975) 

St v Backstrom 

2006 WI App 114 

393 Wis. 2d 809 


California v Prysock 
101 SCt 2806 (1981) 
Stu Fillyaw 

104 Wis. 24 700 (1981) 


Stv Santiago 
206 Wis. 2d 3 (1996) 


Florida v Powell. 


Jones 
192 Wis, 2d 78 (1995) 
St v Reiholec 
2021 WI App 45,4 19 
398 Wis. 2d 729 


Schultz v St 
82 Wis. 2d 737, 748 
1978) 


¢ 


. Sufficiency of Miranda Warnings 


1) Substance, not form controls 


2) Warnings need not follow ritualistic formula repeated 
without variation 


8) Special consideration and attention should be given to 


non-English-speaking or deaf Def, inch 
preserving Miranda warning in foreign language and 
possible need for multiple interpreters to meet 
particular needs of Def. 

4) Standard warnings are adequate even though they do 
not explicitly state that suspect has the right to have 
counsel present during questioning 


5) Can tell indigent Def that Atty will be appointed once 
is d no need 


Berghuis v Thompkins 3) Waiver may be express or implied 
130 SCt 2250 (2010) 


Miranda v Arizona. 


a, No implied waiver simply from silence after 
86 SCt 1602, 1628 


warnings given or fact that confession eventually 
Neg’ obtained 
N Carolina v Butter b. Silence, understanding of rights, and conduct 
eee) consistent with waiver may support finding of 
à SOC Di Lib abs intelligent and understanding waiver of rights by 5 
| (1980) 4 Def. 
f Woods v Clusen 
794 Fea 293 i 
(7th Cir 1986) 
So Baholar 4) Evidence that State misled Def as to rights will - 
2021 WI App 45, $31 SUIT i 
398 Wis. 24 729 1 invalidate waiver j 
Miranda v Arizona 5) Evidence that Def was threatened, tricked, or cajoled 
ae) will invalidate waiver 
1 
Stv Schilling 6) Defs misapprehension of the law does not vitiate i 
86 Wis. 2d 69, 86 (1978) otherwise-valid waiver " | 
St v Beaver 7) Intoxication of Def does not per se vitiate a 
ed ol ise-valid waiver 
(Ct. App. 1994) therwise: 
7. Miranda Rights Inapplicable 
Custody T 
MS y 
114 SCt 1526 (1994) 


Miranda v Arizona 


St v Quigley 
2016 WI App 53, 1 42 
370 Wis. 2d 702 


St v Gruen 
218 Wis. 2d 581, 594 


(Ct. App. 1998) 


Sto Quigley 
2016 WI App 53, 138 
370 Wis. 2d 702 


Beckwith v US 
96 SCt 1612 (1976) 
Stv Bartelt 

2018 WI 16, 1 44 
379 Wis. 2d 588 


Stv Bartelt 
3018 WI 16, 4 53 
379 Wis. 2d 588 


St v Kilgore 
2016 WI App 47, 44 21- 
34, 370 Wis. 2d 198 
Stv Goetz 
2001 WI App 294, 
711237, 

249 Wis, 2d 380 


St v Quigley 
2016 WI App 53, 139 
370 Wis. 24 702 


Si v Morgan 
2002 WI App 124, 44 12, 
18, 254 Wis. 2d 602 


Bt v Morgan 
2002 WI App 124, 44 12, 
17, 254 Wis. 2d 602 


St v Quigley 
2016 WI App 59,4 39. 
370 Wis. 2d 702 


St v Halverson 
2021 WI 7, 4 30 
395 Wis. 2d 385 


St v Dobbs 
2020 WI 64, 4 63 
392 Wis, 2d 505 


{that a probation hold 


2) Suspect’s non-objective belie! Rer] 


will be placed after questioning is 


C. Circumstances suggesting suspect is in custody 
1) Suspect is not free to leave 
2) Suspect is questioned about suspected crimes 


a. That suspect is focus of investigation and is 
confronted with incriminating evidence 18 not 


dispositive 


b. Confessing to the crime does not necessarily 
transform a noncustodial interrogation into a 
custodial interrogation 


c. Occupant detained on premises during execution 
of search warrant may or may not be in custody 


Berkemer v McCarty 
104 SCt 3188, 3150. 
(1984) 

St v Martin 

2012 WI 96 

943 Wis, 2d 278. 

St v Gruen 

218 Wis. 2d 581 


126 Wis. 2d 143, 149-51 
(Ct. App. 1985) 


St v Quigley 
2016 WI App 53, 40 
370 Wis. 2d 702 


St v Quigley 
2016 WI App 53, $ 41 
370 Wis. 2d 702 


Oregon v Mathiason. 
97 SCt 711, 713-14 
asn 

St v Bartelt 
2018 WI 16, 1 38, 
379 Wis. 2d 588. 


St v Quigley 
2016 WI App 53, 1 39 
370 Wis. 2d 702 


St v Quigley 
2016 WI App 53, 139 
370 Wis. 24 702 


Stv Quigley 
2016 WI App 53, 1 39 
370 Wis. 2d 702 


St v Farias-Mendoza 
2006 WI App 134 , 23 
294 Wis, 2d 726 


Bt v Quigley 
2016 WI App 53, 4 38. 
370 Wis, 2d 702. 


St v Quigley 
2016 WI App 53, 138 
370 Wis, 2d 702 


D. Circumstances suggesting suspect is not in custody 


1) General on-the-scene questioning, or during Terry 
stop or traffic stop, or questioning to determine need 


for assistance 


2) Police tell suspect he or she is not under arrest or is 
free to leave; this factor is “one of the most important” 


3) Suspect understands he or she is not under arrest; 
this factor is “highly significant” 


4) Suspect comes to police station voluntari ly 


6) Suspect is 


n v Mathiason 
97 SCt 711, 714 (1977) 


St v Bartelt 
2018 WI 16, 1 38 
379 Wis, 2d 588 


Howes v Fields 
192 SCt 1181(2012) 


South Dakota v Neville 
103 SCt 916 (1983) 


St v Knapp, 
111 Wis. 2d 380, 385-88 


(Ct. App. 1983) 


Stv Torkelson 
2007 WI App 272 
306 Wis. 2d 673 


St v Clappes 
117 Wis. 2d 277 (1984) 


Seales v St 
64 Wis. 2d 485 (1974) 
St v Buck 

210 Wis. 2d 115 

(Ct. App. 1997) 


St v Schloegel 
2009 WI App 85 
319 Wis. 2d 741 


St v Hanson. 
2019 WI 63 
387 Wis. 2d 233 


10) Suspect allowed to leave after questioning 
11) Suspect is permitted to answer and check his or her 
phone during interview 


rated on another charge is 


Miranda purposes: Ct 


E. Suspect already incarce 
ircumstances described 


not per se in. eustody for 
must analyze totality of ci 
above in Sees. 7.C. & 7.D. 


F. Warnings not required before request to take 
blood alcohol test 


G. Warnings not required for PSI, provided 
alin nature 


investigation not accusatori: 


H. Hospital questioning 


New York v Quarles 
104 SCt 2626 (1984) 


St v Uhlenberg 
2013 WI App 59 
348 Wis, 2d 44. 
St v Stearns 
178 Wis, 2d 846. 
(Ct. App. 1993) 


317 Wis, 2d 344 


Rhode Island v Innis 
100 scr 1682 (1980) 
v 


K. Public safety exception 


1) Miranda does not apply to questions necessary to 
secure officer's safety or safety of public or Def, as 
opposed to questions designed to elicit testimonial 


evidence 
L. Warnings given during noncustodial interrogation 


need not be repeated when interrogation becomes 
custodial 


8. Miranda Rights Inapplicable—Suspect Not 
Being Interrogated 


A. Interrogation not limited to express questioning of 
Def 


Roney v St 
44 Wis. 2d 522, 31-92 
(1969) 

St v Hockings 

86 Wis. 2d 709, 716 
(1979) 

Martin v St 

87 Wis. 2d 155, 165-66 
(1979) 


McClellan v St 
53 Wis. 2d 724, 732 


(1972) 


Stv Isham 
70 Wis. 2d 718, 731 
976) 


ia v Muniz 
110 SCt 2638 (1990) 
St v Stevens 
181 Wis. 2d 410 (1994) 
St v Bryant 
2001 WI App 41 
241 Wis. 2d 554 


Stv Harris 
3017 WI 31, 4 22 
374 Wis. 2d 271 


eered (not in response 


3 lunt 
B. Custodial statements volun: rout warnings 


to questioning) admissible w. 


1) Distinction between being able to talk with police and 
interrogation 

2) Defs “braggadocio” while in custody deemed 
voluntary 

d when Def's voice used only 


C. No warnings require 
els and characteristics 


to establish voice lev 


D. Routine booking questions not interrogation, but 
only if in actual process of booking 


— 


©. If Def requests to remain silent, all questions must 
cease 


St v Hampton 1) Request for silence must be clear and unequivocal 


2010 WI App 169 
330 Wis. 24.531 
St v Hassel 


203 Wis. 23 66 


Si v Owen. 2) Refusal to answer one specific question or to speak to 
regie one officer may not constitute request to remain silent 


Michigan v Mosley 3) Def cam reinitiate interrogation 


St v Turner 4) Police may. 
136 Wis. 2d 333 (1987) 
Stv i 


test of Mo 


m HvATUN 


cease 
Oregon u Bradshaw D. If Def requests Atty, all questioning must 
103 SCt 2830 (1983) 
Edwards v Arizona 
101 SCt 1880 (1981) 
Stu 
119 Wis. 24 206 (1984) 
St v Hampton 
2010 WI App 169 
330 Wis. 2d 531 


hae 1) Def may initiate further communication 
101 SCt 1880 (1981) 


St v Jones 
192 Wis. 24 78 (1995) 


with police 


a. IfDefinitiates new contact, police may only listen 
to voluntary statement (and not interrogate) 
unless new waiver taken 


b. Police may not use third-party agent to instigate 
Defs further communication with police 


AE e Bee Lee and Nicholson cases for criteria to 
122 Wis. 2d 266 (1985) 2 uc 
St v Nicholson. i 
187 Wis. 2d 688 " 


(Ct. App. 1994) 


Maryland v Shatzer 
130 SCt 1213 (2010) 
Stv Edler 
2013 WI 73 

350 Wis. 2d 1 


St v Hampton 
2010 WI App 169 
330 Wis. 2d 531 


St v Coerper 
199 Wis. 2d 216 (1996) 
St v Badker 
2001 WI App 27 
240 Wis. 2d 460 


Davis v US. E. Edwards rule invoked by clear and unequivocal 


SCt 2350 (1994) request for counsel 
St v Conner 


St v Jennings 


2002 WI 44 

252 Wis, 2d 228. 

St v Abbott 1) Defs personal characteristics, including mental state, 

ce s beanies do not relax requirement that right to counsel be 

mi invoked with unambiguous and unequivocal 
statement 

Smith v Illinois 2) Any responses made by Def after clear and 


SO ECC Eo Cue) unequivocal request for counsel are relevant only to 
distinct question of later waiver of right to counsel 
and not relevant to clarity of initial request itself 


F. Edwards rule not invoked by equivocal or 


ambiguous request 
eie put 1) Request is ambiguous if, in light of the circumstances, 
252 Wia. 2d 228 a reasonable officer would understand only that the 
suspect might be invoking the right to counsel 
Davis v US 2) Test is objective; suspect need not “speak with the | 
114 SCt 2350 (1994) discrimination of an Oxford don” | $ 
Pueden 3) “Can my Atty be present for this?" is sufficiently clear | A 
mm to a reasonable officer A i | 5 
Davis v US ioe | 
114 SCt 2350 (1994) 
St v Abbott 5) 
2020 WI App 25, 1 33 
392 Wis. 2d 232 
Stv Cummings 6) “Well, then, 
2014 WI 88, 4/4 53-59 ) Ya know?” isn 
357 Wis. 2d 1 eyes | 
St v Cummings 7) 


2014 WI 88, 44 60-69 
357 Wis. 2d 1 


Jones v Cromwell 
75 Path 722, 726 
(7th Cir 2023) 


St v Coerper 
199 Wis. 2d 216 (1996) 


St v Rodgers 
203 Wis. 24 83 
(Ct. App. 1996) 


St v Fischer 
2003 WI App 5 
259 Wis. 2d 799 


St v Subdiaz-Osorio 
2014 WI 87 
357 Wis. 2d 41 


Moran v Burbine 
106 SCt 1135 (1986) 


Stv Jones 
192 Wis. 2d 78 (1995) 
St v Hanson 

136 Wis. 2d 195 (1987) 


Massiah v U.S. 
84 SCt 1199 (1964) 


St v Lewis 
2010 WI App 52, % 1 
324 Wis. 2d 536 


ri Pis 
ublic ‘pretender’ right now? 

iti i ct is asking 
equivocal because it is unclear if suspe y 
whether Atty could be contacted at that moment or iS 
asking that Atty actually be produced 


9) Simply retaining counsel is not clear and une 
to call for a 


8) “So y'all can get à pi 
quivocal 


10) Telling another, in the presence of police, 
lawyer is not clear and unequivocal 

11) Conditional and futuristic request for counsel (“if you 
read me my rights, I won't talk”) is not clear and 
‘unequivocal 

12)Inquiry about how to obtain counsel, which could 

have been interpreted as request for representation at 

some proceeding other than the interrogation, was 

not clear and unequivocal 


G. Retention of counsel does not automatically bar 
interrogation may waive right to have Atty 


present 


Jordan v St 
93 Wis. 24 449, 465 


(1980) 


US v Henry 
100 SCt 2183 (1980) 
St v Lewis 

2010 WI App 52 
324 Wis. 2d 536 


St v Arrington 
2022 WI 53 
402 Wis. 24 675 


cert denied 
143 SCt 411 (2022) 


Phillips v St 
29 Wis. 2d 521, 535 
(1966) 


Stu Bean 
2011 WI App 129, 


1115- 
25, 337 Wis. 2d 406 


Stv Benoit 

83 Wis. 2d 389, 404-05 
(2978) 

St v Bean 
2011 WI App 129, 
1115- 

25, 337 Wis. 2d 406 


Stv Beon 
2011 WI App 129, 


1115- 
25, 337 Wis. 2d 406 


St v Anderson 
165 Wis, 2d 441 (1991) 


rd for waiving right to counsel under 6th 


2) Standa 
me as standard under 5th 


Amendment is sa; 
Amendment 


State has burden to prove knowing and voluntary 
waiver of right 

not deliberately elicit incriminating 
statements from Def through use of surreptitious 
government agents (e.g., a fellow jail cellmate or El 
confidential informant) i 


Whether third party is acting as government 
agent is fact specific based on extent of 
government's control and direction of third party 


3) State may 


B. *Sew-up" confessions 


1) Considering totality of circumstances, detention for 
unreasonably long period violates due process and 
renders inadmissible any confession obtained d “i 
period n 


2) Mere fact that 
sustain charge 
does not rende; 


a. Sole questic 


218 Wis 2A 1 factors include 
218 Wis. 2d 180 (1998) 2) Attenuation 


St v Anderson 
165 Wis. 2d 441 (1991) 
a, Time between arrest and confession 
b. Intervening circumstances 
c. Purpose and flagrancy of official misconduct 
os 3) Narrow exception when statement 5t pimpar end 
A MO attenuation analysis not necessary: if pol 
DEDE probable cause to arrest Def before unlawful Po 
and warrantless arrest from Defs home, n 
violation does not require suppression of evidence 
obtained from Def outside the home, including — h 
statements obtained after Def was given and waive 
Miranda rights 
D. Confessions that are fruit of prior inadmissible 
statements 
oa 1) Admissibility of subsequent confession determined on 
86 SCt 1602 (1966) ass t Pa x mE net 
Harney v US a r i 
407 F2d 586, 590 - 
(5th Cir 1969) 
St v Schlise 
86 Wis. 2d 26 (1978) 
Oregon. v Elstad 
105 SC: 1285 (1985) 
Stv. 
223 Wis. 2d 331 (1999) 
overruling on other 
grounds recognized by 
St v Halverson 
2021 WI 7, 4 21 


CR 21-22 
(2023) 


n a 


b. Violation of fundamental fairness 


c. Acts shocking to the universal sense of justice 
mandated by due process 


F. Compelled confessions 


Probationer has the 5th Amendment privilege against 


Minnesota v Murphy D 
104 SCt 1136 (1984) compelled self-incrimination 
SEE S 2) Burden on probationer to show that questioning 
347 Wis. 94641 required choosing between making incriminating 
statements and jeopardizing liberty by remaining 
silent 
See 3) State may not use evidence derived from compelled 
St v Quigley testimony; i.e., use compelled testimony as a lead to à 
2016 WI App 53, 4 42 other evidence; burden is on. State to show evidence is 
370 Wis. 2d 702 derived from a wholly independent source 
= 
i 


G. Use of physical, nontestimonial evidence derived 


olation, statement is 


Harris v New York Tei E 4 : 
4) If, despite intentional Miranda vit 
DE , desp; 
Sto PA voluntary, statement may be used in rebuttal for 
3003 WI 121 impeachment 
265 Wis. 2d 278 
vacated on other grnds. 
by St v Knapp. 
124 SCt 2932 (2004) 
ANE 5). Juv's confession need not be recorded if “exigent 
AX = n " " 
ds maof on LN) public safety” issue renders recording infeasible, for 
2014 WI App 119 example, if a suspect in an armed robbery ia in an 
358 Wis. 2d 404 ambulance on the way to the hospital, recording — 
equipment is not available, and a concern for public l 
safety warrants immediately questioning the suspect 
about other armed robbers still at large 
Rho H. Use of unrecorded statements of Juvs 
Gn Int of Jerrell CI) 
2005 WI 105, 
1157 n14, 58, 
283 Wis. 2d 145 


1) Jerrell Ct, invoking its supervisory powers, ordered 
that “all custodial interrogation of Juvs in future 
cases shall be electronically recorded where feasible 

nd v estioning occurs at a 


\ CR 22 


JURY WAIVER 
I ‘Waiver of Jury aont tornata RR S CR 22.3 
2. Withdrawal of Waiver of Jury... CR 22-6 
3. Trial by Jury of Less Than Twelve.................... CR 22-7 


| 
| 


972.02(1) 
St v Anderson 
2002 WI 7 

249 Wis. 24 586 
St v Cloud 

133 Wis. 2d 58 
(Ct. App. 1986) 


967.08(2) 


Stv Cook 
141 Wis. 2d 42 
(Ct. App. 1987) 


St v Murdock 
2000 WI App 170 
238 Wis. 2d 301 


St v Burks 
2004 WI App 14 
268 Wis. 2d 747 


St v Villarreal 
153 Wis. 2d 323 
(Ct. App. 1989) 
overruled in part by 
State v Smith 
2012 WI 91 
342 Wis. 2d 710 


JURY WAIVER 


1. Waiver of Jury 


A. Must be done in writing or by Statement in open Ct, 
on record, with approval of Ct and consent of State 


1) Waiver may be by telephone or live audiovisual means 
upon consent of Def and State 


2) Obtain consent of State to waiver 


a. State not required to justify refusal to consent to 


St v Anderson. 
2002 WI 7 
249 Wis. 2d 586 


Krueger v St 

84 Wis. 2d 272, 282 
(1978) 

White v St 

45 Wis. 2d 672, 682-83 
(1970) 


Warrix v St. 
50 Wis, 2d 368 (1971) 


Stv Resio 
148 Wis. 2d 687 (1989) 
St v Grant 

230 Wis. 24.90 

(Ct. App. 1999) 


Stv Denman 
2001 WI App 96 
243 Wis. 2d 14 


‘Stv Hansford 
219 Wis. 2d 226 (1998) 


acquies- 


C. Requires personal colloquy with Def; silent 
cence not sufficient. Ct to d 


1) Address Def personally 


2) Be certain Def understands what jury is and that Def 
giving up right to jury trial 

Ct must advise Def that jury verdict must be 

unanimous 


a. 


e Does not apply if Ch 980 petition 


St v Grant 3) “Do you understand that all 12 members of the jury 
n pue ae 90 must agree upon their verdict of guilty or not guilty or 
pea 959) the Ct may not receive the verdict?” 


4) "Do you understand that in a jury trial the State must 
prove you committed each of the ‘parts’ or ‘elements’ of 
the crime charged beyond a reasonable doubt to the 


satisfaction of all 12 jurors?” 


5) "If the State fails to make that proof, you cannot be 
convicted of the crime charged.” 


6) “Do you realize that by giving up your right to a jury 
trial, you are agreeing that this Ct, after hearing all of 
the evidence will make a decision on whether or not 
you are guilty?” 


Nou0313$ 
Aunr 


7) *Has anyone promised you anything to give up your 
right to a jury trial?" 


8) “Has anyone threatened you or used force of any kind 
to give up your right to a jury trial?” 


9) “Knowing what I have just told you, do you still wish to 
give up your right to a jury trial?” 


10) “Have you had enough time to discuss this with your 
Atty? Has your Atty explained your right to a jury trial 
to you?" 


11) (To Defs Atty) “Do you believe the Def understands the 
right to a jury trial and is giving up that right 
voluntarily and intelligently?” 


= 


Make specific record in accepting waiver of jury 
trial 


TES L| 


Stv Livingston 
159 Wis. 2d 561 (1991) 


Stu Grant 
230 Wis. 2d 90 
(Ct. App. 1999) 


2012 WI 91 


F. Remedy for inadequate waiver is new trial 


iali iver 
1) Per se rule awards new trial if no personal wat 


colloquy occurs 


ef must be granted 


, D 
2) If personal colloquy occurs, Def can assert lack of 


postconviction hearing where 
knowledge as to alleged waiver 


G. Waiver of jury as to element of offense 


1) Prosecutor and defense Atty may stipulate to element 
of offense, however 


2) Def must personally waive right to have jury find 
element beyond a reasonable doubt 


5) Def's fundamental interest in right to trial by jury 
6) Any unnecessary delay in disposition 

7) Inconvenience to victims and witnesses 

8) Prejudice to State 


9) Interference, if any, with orderly administration of 
justice 


C. Grant Def’s motion to withdraw jury waiver unless 
showing made that allowing motion will 
substantially delay or impede cause of justice 


8. Trial by Jury of Less Than Twelve 


CR 23: SELECTION OF JURY 


bs 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


Challenge to the Array .... 
Role of Court and Parties 
Form and Extent of Questions 
Judge's Voir Dire—Suggested Script 


Individual Voir Dire .. 
Challenges for Cause. CR 23-7 
Purposeful Discrimination Against Jurors CR 23-11 
Peremptory Challenges 


Additional Jurors 
1. Challenge to the Array 


ABA Stds—Trial by Jury A. Function and purpose 


§ 15-2.3 (1996) 


Brown v St 
58 Wis. 2d 158 (1973) 
Ullman. v St 

124 Wis. 602 (1905) 


US v Grose 3) 
525 F2d 1115 
(Ith Cir 1975) 


Brown v St. 
58 Wis, 2d 158 (1973) 


To  TSREVITON = "YS WAIVER ONE E Ss, 
OOTA | 


Wilson v St 

59 Wis. 2d 269 (1973) 
‘St v Coble 

95 Wis. 2d 717 

(Ct. App. 1980) 

aff'd, 100 Wis, 2d 179. 
(1981) 


"St v Holmstrom 
43 Wis. 2d 465 (1969) 


C. Burden on Def to show 


1) Prima facie ense that panel not selected according to 
law, or 


2) Distinctive group or class of persons systematically and 
intentionally excluded from jury service 


D. Findings 
1) Systematic exclusion of some representative unit of 
citizens from jury array, or 


a. See Purposeful Discrimination Against Jurors, 
Sec. 7, infra 


2) Disproportionate representation of unit of citizens on 


St v Lepsch 
2017 WI 27, 4 47 
374 Wis, 2d 98 


St v Tucker 
2008 WI 12 
259 Wis. 9d 484 
Si v Britt 

203 Wis. 2425 
(Ct. App. 1996) 


Hammill v St 


89 Wis. 2d 404 (1979) 


2) A panel of prospective jurors may be sworn by clerk 
before panel is brought to courtroom; Def's right to be 
present during jury selection does not include right to 
be present when oath is administered. 


Recommendation: In the interest of transparency, in. 
order to avoid even the prospect of harmless error, and 
to make a clear record, administer the oath to 
prospective jurors in the courtroom on the record in the 
Def's presence. 


F. Provision of names and other identifying 
information about jurors is normally necessary 


1) In threatening situation, jurors may be kept 
anonymous, with these requirements 


St v Ferron | r 3 
219 Wis. 2d 481 (1998) 6) Badgering or haraseing questions 


ons designed to 


7) Converentional or "visiting" questi 
establish rapport with jury 


Permitted questions 
1) Acquaintance or relationship to parties and Attys 


$ 
H 2) Acquaintance or relationship to possible witnesses 
3 


Shilling v US " : 
130 SCt 2896 (2010) 3) Prior knowledge concerning case, including media 


exposure 


E 4) Interest in case or its outcome 
5) Opinion concerning case 
6) Bias or prejudice as to parties or issues in case 


7) Hardship suffered by juror as result of being selected, 
taking into account anticipated length of trial 


8) Personal reasons as to why juror prefers not to serve 


or 


‘St v Ferron E 
hb 9) Attitudes and understanding of basic principles of law 

in criminal case (¢.g., presumption of innocence, burden 
of proof, right of Def not to testify, « 


4. Judge’s Voir Dire—Suggested Script 


A. Jurors, I will ask you certain general questions 
pertaining to your qualifications to sit as jurors in 
this case. I will ask counsel to listen carefully to 
these general questions and not to repeat them. 
Counsel may ask the jurors generally any proper 
general questions and in addition may ask proper 
questions of each juror as to matters peculiar to 


such juror 
tie wa B. If your answer to any of my questions is “Yes,” 
Mies please raise your hand 


167 Wis, 2d 660 (1992) 


1) Is there anyone of you related by blood, marriage, or 
adoption to, or acquainted with, this Def, sitting 
at defense table? 


2) Doany of you know any member of Defs family or 
relations? 


3 


Do any of you know Defs Atty? | 


4) Have any of you had any business dealing with Defs 
Atty? ; t 


Do any of you know the Asst 


State? 


inion, or 
12)Is there any among you who now has any opimior» 
who has ever formed or expressed an opinion, 28 to the 
guilt or innocence of this Def? 


13)Is there any among you who cannot or will not try this 
case fairly and impartially on the evidence that is given 
here in Court and under the instructions of the Court, 
and render a just and true verdict? 


14) Any further questions appropriate to the particular 
case 


5. Individual Voir Dire 


A. When to use 


1) Major case with substantial pretrial publicity 
Mu Min v Virginia 


a. Def does not have constitutional right to explore 
serie cod content of prejudicial pretrial publicity to which 
St v Migliorino 
150 Wis. 2d 513 (1989) 
St v Koch 


144 Wis. 2d 838 (1988) 


Recommondation 


Tribune v Cir 
115 Wis, 2d 290 (1983) 


$505.08) 
$972.041) 


St v Mendoza 
227 Wis, 2d 838, 847 
(1999) 


227 Wis. 2 700, 715 
(1999) 


Stv Gutierrez 
2020 WI 52, 139 
391 Wis. 24 799 
Sto Funk 
2011 WI 62, 431 
335 Wis. 2d 369 


‘St v Faucher 
227 Wis. 2d 700, 716 
(1999) 


3) Whether Ct imposes restrictions on extent of defense 
counsel's questioning 


D. To save time, ask as many general voir dire 
questions as possible of entire panel before starting 
individual voir dire 


E. Individual voir dire still a public proceeding 


6. Challenges for Cause 


A. Def constitutionally entitled to impartial jury 


1) To be impartial, a juror must be indifferent and 
capable of basing verdict on the evidence. 


(€——— 


AA 
5) If previously convicted of a felony, has had civil rights 


§ 304.078 
St v Mendoza b 
227 Wis. 2d 838, 852 restored 
(1999) 
6) Not related by blood, marriage, or adoption to any 
party or to any Atty appearing in the case 

^ i be to a third 
dee Case law suggests that a relation must 
woe degree or less (as specified in § 990.001(16)) to be 
St v Thomas per se disqualification 
2021 WI App 55, Y 45 
399 Wis. 24 277 
aff'd on other grounds 
2023 WI 9, 1 6 n10 
405 Wis. 2d 654 


7) No financial interest in the case 


revious 4 years, 


lished a specified 


5756390) @) 8) Not summoned as a juror within the p: 
unless judges in the circuit have estab! 


time period between 2 and 4 years 


D. Subjective bias 


‘St v Faucher 
227 Wis. 2d 700, 717 1 Do the words or demenngz 


Stv Smith 
2006 WI 74,4 31 
291 Wis. 24 569 


Bt o Gesch 
167 Wis. 2d 660, 666-67 
(1992) 


St v Tody 
2009 WI 31, 1 38 
316 Wis. 2d 689 
St v Sellhausen 
2012 WI 5, 429 
338 Wis. 2d 286 


CR 23-8 
(2023) 


St v Louis 
156 Wis, 24 470, 479-80 
(1990) 


St v Smith 


694 F3d 817, 823-24 
(7th Cir 3013) 

St v Lepach 

2017 WI 27, 936 
374 Wis, 3d 98 


St v Lepsch 
2017 WI 27, 4 36 
374 Wis. 2d 98 


St v Gutierrez 
2020 WI 52, 4 41 
391 Wis. 2d 799 
St v Oswald 
2000 WI App 3, 16 
232 Wis. 2d 103 


St v Ferron. 
219 Wis. 2d 481, 503 
(1998) 


St v Brunette 
220 Wis. 2d 431 
(Ct. App. 1998) 
St v Jones 

218 Wis, 2d 599 
(Ct. App. 1998) 


St v Erickson 
227 Wis. 2d 758 (1999) 


4) Examples of prospective jurors who are not necese: arily 
objectively biased 


a. Police officers 
b, Employee of DA's office 


F. Rehabilitating a biased juror 
1) Ct may find that juror who initially expresses bias will 
be impartial if juror is sincerely willing to set aside 
opinion and decide case on the evidence 


2) No magic words 


required to demonstrate willingness to 
set aside bi 


b. Particular grounds must be stated, unless obvious 
and sufficiently disclosed : 
Denials of proposed questions or objections to jurors 
should be put on record 


Hore 2) Waiver 
124 Wis. 2d 681 (1985) 


McGeever v St 

239 Wis. 87 (1941) 
v Long 

233 Wis, 591 (1940) 


Brown v 
La Crosse City Gas 


21 Wis. 51 (1866) 
b. Failure to promptly advise Ct of e 2 
juror coming to light during trial constitutes war 


a, Failure to question disqualification constitutes 
waiver of all objections 


Hee SS c. Unsuccessful challenge to juror or improper : 
Fuisse coii exclusion of question waived by failure to object to 
106 Wis. 1 (1900) jury as whole 


Davey v Janesville 
111 Wis. 628 (1901) 


d. TRINH jury as ad e 


Hammill v St 
89 Wis. 2d 404 (1979) 


St v Kiernan 

227 Wis. 2d 736 (1999) 
St v Ferron 

219 Wis, 2d 481 (1998) 


St v Erickson 
227 Wis. 2d 758 (1999) 


St v Ferron 
219 Wis. 2d 41 (1998) 


St v Lindell d. If Trial Ct has erroneously failed to strike juror for 
2001 WI 108 cause based on bias, Def must prove error has 
245 Wis. 2d 689. affected or impaired his/her substantial rights in 


order to obtain a new trial 


« Trial Ct’s failure to strike single biased juror for 
cause, later removed by peremptory challenge, 
does not impair Def'8 substantial rights 


e But need to use multiple strikes or deliberate Ct 
error may cause reversal of conviction 


St v Mendoza e Automatic reversal not required in a situation 
227 Wis. 2d 838 (1999) when Trial Ct has erroneously granted motion to 
strike juror for cause 


— Public policy supports elimination of juror 
bias and judicial inefficiency 


St v Coble £ 
100 Wis. 2d 179 (1981) 


1) Excuse jur 


Hernandes New York — T, D; 
111 SCt 1859 (1991) 7, Purposeful 
Batson v Kentucky 
106 SCr 1712 (1986) 


St v Jones 


218 Wis, 2 699. 
(Ct. App. 1998) 


Recommendation 


Ren B. Def de: ion when members of 
173 Wis. J nied equal protection w 
E distinctive group purposefully excluded g 
Tas 1419 E Es 1) Defand excluded juror need not share same race or 
Powers v Ohio gender 
am 2 984 ason 
v Joe C (Paternity of 
Codey MR) ‘ 
186 Wis. 2d 580. 
(Ct. App. 1994) 
2) State's discriminatory use of peremptory challenges 
harms excluded jurors by depriving them of 
opportunity to participate in civil life 
3) Individual juror has right not to be excluded from petit 
jury because of race or gender 
ment a. However, kinship to a person who has been 
(Ct. App. 1991) criminally charged or convicted may constitute 
legitimately racially-neutral reason for striking 


venireperson 


Powers v Ohio 
111 SCt 1364 (1991) 


St v Walker 
154 Wis. 2d 158 (1990) 


St v Gregory 
2001 WI App 107 
244 Wie. 2d 65 
St v Jagodinsky 
209 Wis. 2a 577 
(Ct. App. 1997) 


Stv King 
215 Wis. 24 295 


(Ct. App. 1997) 


"Hernandez v New York. 
111 SCt 1859 (1991) 


E. Burden shifts to State to articulate neutral 


b, Facts and relevant circumstances raise inference 
that peremptory challenges used to exclude. 
members of distinctive group 


explanation for peremptory challenge 


1) Mere denial of discriminatory intent not sufficient 


2) Explanation must be clear and reasonably specific, 
demonstrating a nexus between the legitimate factors 
for strike and the juror who was struck 


3) Must not be pretextual 


4) Explanation need not rise to level justifying exercise of 
challenge for cause 


5) Ifexplanation for challenge is in part based on a 
discriminatory reason, it is a violation of Equal 
Protection Clause 


š 
$ 
E 
5 
Ct must determine under totality of circumstances. E 
whether Def ca urden FH 
discrimination — 3 - EH 
xy TD i 

"A 

| 


i j t 
d. Pros r's misrepresentation of juror's statemen! 
à defending cha during Batson hearing 


when defending challenges 
e. Relevant history of State's peremptory challenges in 
past cases 
f. Other relevant circumstances that bear upon issue 
of discrimination 
NEUSS (1990) G. Remedy if purposeful discrimination found 
1) Discharge venire and select new jury from different 
panel not previously associated with case 
2) Disallow discriminatory challenge and resume 
selection with improperly challenged juror reinstated 
a. Do not reinstate juror if juror aware of challenge by 
prosecutor, because of substantial likelihood of bias 
against prosecutor 
$972.03 
$ 805.08(3) 
St v Erickson 
227 Wis. 2d 758 (1999) 
St v Oswald 
2000 WI App 2 
232 Wis. 2d 62 
$972.03 
St v Erickson 


227 Wis. 2d 758 (1999) 


b. All other felonies 


* 4 to each side 


€. All misdemeanors 


* 3 to each side 
T s 
2) Multiple Def case 


a. First-degree murder and felony carrying possible 
life imprisonment penalty 


* 12, if2 Defs 
e 18, if more than 2 Defs 
b. All other felonies 


| P St v Lepsch. | 
a 2017 WI 27, 4 57 
d 314 Wis. 2d 98 


$972.04) 


§ 972.041) 


§ 972.04(2) 


§:972.04(1) 


D. Waiver of peremptory challenges 


1) If party declines to exercise peremptory challenges, 
clerk exercises such challenges by lot 


2) If party waives any or all peremptory challenges in 
advance of empaneling jury panel, number of jurors 
empaneled reduced accordingly 


E. Mistake in peremptory strike 


1) Relief not mandated when mistake discovered after 
jurors chosen but before jury sworn in 

2) Ask Attys to acknowledge this is jury they selected 
before swearing jury in 


9. Additional Jurors 


f additional jurors are 


tory challenges 
additional jurors 


's plus additional 


ctions, select, by lot, 


CR 24; JURY MANAGEMENT 


l. Swearing in Jury ... 
2. Jury Sequestration . CR 24-1 
3. Postsentencing Questions About Juror Qualification: CR 24-2 
4. Juror Conduct .. CR 24-3 
5. Jury View n CR 24-3 
6. Note-Taking by Juror CR 24-5 
T. Jurors’ Questions... CR 24-5 
8. Jury Deliberations.. CR 24-6 
9. Hung Jury............ CR 24-8 
10. Discharge of Jurors, CR 24-9 
1. Swearing in Jury 
$768.08 A. Oath or affirmation must be administered to jurors 


selected to try case 


“Do you and each of you swear (or affirm) that you will 


8. Postsentencing Questions About Juror u 


Qualifications 
M A. Discovery during trial that juror knows or is 
(e escis acquainted with witness or Def 


1) Ctand Atty voir dire juror to establish possible 
partiality 
2) Ct must make record of results of voir dire 


i i if Def s 
RM 3) Ct may exclude Def from in-chambers meeting if 
SM E 327 Atty is present and Def’s presence would not have 
contributed to the Ct’s inquiry and might even have 


been counterproductive 


Sto Wyss t s 4 TNCS 
194 WA 24 681 (1985) B. False and misleading a 


St v Olson 
179 Wis. 2d 715 
(Ct. App. 1993) 


St v Faucher 
227 Wis. 2d 700 (1999) 


Stv Faucher 
227 Wis. 2d 700 (1999) 


St v Hampton. 4. Juror Conduct 


217 Wis, 24 614 
(Ct. App. 1998) 
St v Hampton. 
201 Wis. 2d 662 
(Ct. App. 1996) 
A. Ct has important role to scrutinize attentiveness 
and condition of jurors 
St v Saunders 1) Sleeping juror: Duty of party/Atty to bring to Ct'a 
ead SMS ue attention as soon as practicable 
St v Novy 2) Allegation of juror inattentiveness requires twofold 
2013 WI 23 ae 
346 Wis. 2 289. may: 
© Question of fact: Was juror inattentive to the 
point of potentially undermining fairness of 
trial? 
227 Wis. 24 700 (1999) 
Stv Williams 
220 Wis. 2d 458 
(Ct. App. 1998) 


Bu Nutley 
St 
24 Wis, 24 527 (1964) 


PEN TIFICATION 


St v Marshall 
92 Wis. 24 101 (1979) 


St v Herringion 
41 Wis. 24 757 (1969) 
Wis JI-Cr 152 


a. Use of photographs, maps, 


mock-ups, ete. 


2) Do time and effort invested outwoigh utility? 


B. Purpose 


1) Not to obtain new evidence 


2) To enable jury to better understand evidence to be 


presented 


C. Procedure 


1) Hearing, before view, outside 


a. Motion must state, with particularity, area to be 
3 of s 


presence of jury, 
desirable to allow Attys to alert Ct to those matters at 
scene which should be brought to attention of jury 


and text 


6. Note-Taking by Jurors 
§ 972.10(1)(a)1, è 
Wis ILO im A. If authorized by C 


1) Jurors may make written notes of all proceedings, 
except opening statements and closing arguments 


Ct to provide materials for note-taking, if jurors 
request 


2 


3) Inform jurors that notes are confidential 


4) Jurors may refer to own notes during proceedings and 
deliberations 


5) Notes may not be basis for or object of. any motion by a 
party 


8972.12 


St v Koller 
2001 WI App 253 
248 Wis. 2d 259 


St v Anderson 
2006 WI 77 
291 Wis. 2d 673 


St v Jensen 
147 Wis. 2d 240 (1988) 


8. Jury Deliberations 
A. Sequestration 


1) Sequestration upon deliberation 
cases 

2) Judge may not communicate with j 
on collateral matters, without know. 
of parties 


B. Discretionary with Ct which exhi 
jury room 


discretionary in all 


jury ex parte, even 
ledge and consent 


bits delivered to 


1) Trial Ct must consider following 3 factors when 


exercising its discretion 


a. Whether exhibit will aid jury in proper 
consideration of case 


d by 


$972.12 


§ 756.08(9) 


$972.12 


C. Role of bailiff 


1) May be appointed by Ct to keep jury together and to 
prevent communication between jurors and others 
during deliberations or as directed. by Ct 

2) Must be given oath or affirmation 


3) Oonduit between Ct and jury 


4) Not to answer any questions of law or fact relative to 
case 


5) Special duties if Ct orders jury sequestered from time 
jurors are sworn 


a. Keep jury together at all times 


b. Prevent communication at all times between jurors 
and others 


not question, 


113 Wis, 24 b. Ifjuror’s communication is statement, 
pera d Taal Judge not required to respond with own 
statement 


opportunity 


2) Before Ct’s response, parties must be given 


Kohlhoff v St 
S he ies oe to be heard regarding appropriate response 


a. Conference must be on record and in open Ct 


b. Defor Defs Atty must be present. 
E. Rereading testimony/replaying recording 
1) Subject to Ct's discretion. 


2) Must be done in open Ct with Def and counsel present 


9. 
Kelley v St 
51 Wis. 2d 641 (1971) 
Wis JI-Cr 520 


Madison. v St 
61 Wis. 2d 333 (1973) 


Ziegler v St 
65 Wis. 2d 703 (1974) 


St v Echols 
176 Wis, 24 653 (1993) 


CR 24-8 
(2023) 


Importance of case 


3) Expense of retrial 
* 4) Possibility jury may agree on some counts 
Wheeler v St 5) Double jeopardy considerations: If Def does not consent 


87 Wis. 2d 626 (1979) to mistrial, retrial may be barred, unless manifest 
necessity for new trial 


St v McMahon 
56 Wis: repe C. Judge may not ask numerical division 
(Ct. App. 1994) 
10. Discharge of Jurors 
§ 972.107) A. Alternate juror discharged by lot 


1) See Selection of Jury, CR 28, Sec. 9 (Additional 
Jurors) for discharge for cause or incapacitation 


B. Juror may be 


Les after trial b 


St v Gonzalez 
2008 WI App 142 
314 Wis. 2d 199 
St v Williams 

| 220 Wis. 2d 458 
(Ct. App. 1998) 


St v Spencer. 
2022 WI 56 
403 Wis. 2d 86 


Stv Lehman. 
108 Wis. 2d 291 (1982) 


St v Lehman. 
108 Wis. 2 291 (1982) 


ELECTION SYRY WAIVER ONFESSIONS roo, Wl 


‘St v Spencer. 
2022 WI 56, 4 36 n13 
403 Wis. 3d 86 


St v Lehman 
108 Wis. 2d 291 (1982) 


Stv Lehman 
108 Wis. 2d 291 (1982) 


$972.02(9) 


CR 24-10 
(2023) 


sary of how Ct became aware 
astifying 


3) Detailed description necessary y 
of juror’s incapacitation or evidence ju 


discharge for cause 


4) Juror should be questioned 
5) All argument by counsel and Ct’s decision must be 

outside presence of jury 
Best practice is to avoid ex parte communications with 
jurors 


However, ex parte communication with sick juror not 
erroneous when decision to dismiss juror before 
deliberations is on record with counsel 


D. Extreme caution must be used to avoid mistrial by 
either 


1) Needlessly discharging juror, or 


2) In some manner prejudicing juror 


E. Options available after discharge of juror 


1) Obtain stipulation from the parties to substitute juror 
2) Obtain stipulation to proceed with fewer than 12 jurors 
a. See Jury Waiver, CR 22 
3) Declare mistrial 
a. See Mistrial, CR 35 


CR 25 

PRELIMINARY INSTRUCTIONS; 

OPENING STATEMENTS 

PRELIMINARY INSTRUCTIONS .................. CR 25-3 
d PADANO $.. tiet t RUPEE TIER CR 25-3 
2. Standard Preliminary Instructions .................. CR 25-3 
3. Common Preliminary Instructions ................. CR 25-4 


OPENING STATEMENTS............« 
d. 


2. Scope ... 


3. Interruption of Ope 
and Curative Ins 


PRELIMINARY INSTRUCTIONS/ 
OPENING STATEMENTS 


PRELIMINARY INSTRUCTIONS 


1. Procedure 


972.1000) A. Determine whether preliminary instructions to be 
given (not mandatory) 


B. Furnish to parties before giving, so parties may 
object or propose other instructions 


See also Wis JI-Civ 50 


7) Lists the following as optional 


a. Wis JI-Cr 140—Burden of Proof 
b. Wis JI-Cr 148—Objections 


v. Wis Jl-Or 55 or 56—Note-taking 
d. Wis JI-Cr 57—Jurors' Questions 
8. Common Preliminary Instructions 
eaten? A. Statements and remarks of Attys 


Wis JI-Cr 160 
B. Arguments of Attys 


Stv Minued 
141 Wis. 2d 325 (1987) 
St v Herriges 


CR 25-4 
(2022) 


SCR 71.01 


Beavers v St 

63 Wis. 2d 597, 606 
(1974) 

23A CJS Criminal 
Procedure and Rights of 
Accused § 1731 (2016) 


Beavers v St 

63 Wis. 24 597, 606 
(1974) 

St v Albright 

98 Wis, 2d 663, 675 
(Ct. App. 1980) 


Beavers v St 
63 Wis. 2d 597, 606 
(1974) 


OPENING STATEMENTS 

1. Manner and Purpose 

A. Must be on the record 

B. Provide framework so jury can better understand 
and evaluate evidence 

C. Allow Attys to outline facts of case expected to be 
proved and to clarify and narrow issues 


. Scope 


A. Scope and extent of opening statement within Ct's 
discretion 


1) Statement should be brief and general, rather than 
detailed 


2) Argument, inferences, and opinions not permitted. 


3) Commente should be confined to statements based on. 
facts that can be proved. 


a. Comments may not include plainly inadmissible 
facts 


Beavers v St 
63 Wis. 2d 597, 606 
(1974) 


St v Johnson 
121 Wis. 2d 237 
(Ct. App. 1984) 


— 


Stv 
Waste Mgmt of Wis, Inc 
81 Wis. 2d 555, 573 
(1978) 


ithin discretion of 
B. Use of demonstrative evidence within disc 
Ct 


C. Def delivers opening statement 


1) Prosecutor may comment on distinction between 
evidence and argument 


2) Prosecutor cannot comment on Defs failure to testify 


3. Interruption of Opening Statements and 
Curative Instructions 


A. Matter of discretion for Ct with or without an 


objection 


S 


8:906.03(1), (2) 


§ 906.03(3) 


ee CR 27 for Expert Witnesses 


- Use of Former Testimony 
- Out-of-Court Translators 
. Privileges 
- Rape Shield Statute: § 97 
- Attorney as Witness 
- Defendant Perjury 
. Rebuttal Witness. 


Oaths... m 
Competency of Witnesses 
Compulsory Process/Right to Present a Defense 
(See also CR 11) ............ erre arg 
Exclusion of Witnesses from Hearing or Trial 
Compelling Testimony—No 5th Amendment Privileg 
Compelling Testimony—5th Amendment Privilege 
Plea Bargains and Testimony 
Confrontation... 
Child’s and Child-Victim’s Statement: 


1. Oaths 


A. Witnesses required to declare that they will testify 
truthfully by oath or affirmation 


1) Administered in form substantially in conformity with 
statutory language 


2) “Do you solemnly swear that the testimony you shall 
give in this matter shall be the truth, the whole trath 
and nothing but the truth, so help you God?” 


B. If witness has conscientious scruples against taking 
oath or against swearing in usual form 


1) Shall state a “solemn declaration or affirmation” that 
will testify truthfully 


à 
2) “Do you solemnly, sincerely, and truly declare z - 
affirm that the testimony you shall give i dude 
shall be the truth, the whole truth. and nol buen 


truth; and this you do under the pains and pen: 


perjury?" 
cau C. May consider combining oath and affirmation, i-e» 
“Do you solemnly swear or affirm...?” 
WAT D. Pu competent 
. rpose of oath not to exclude any 

i | P SA) witness, but rather to add a stimulus to truthfulness 
f | whenever possible 
| E. Child witness 

St v Gilbert : 4 
b 109 Wis. 2d 501 (1982) 1) Children competent to testify 
| Stv Hanson a. Under § 906.01, competency no longer test for 


pup Peg admission of a witness's testimony 


b. Only question is credibility 


2. Competency of Witnesses 


$906.01 
$906.01 
$ 906.06(1) 


$ 906.05 
t 32, 


fiom as e weighed by 


149 Wis. 2d 850 (1989) 


§ 906.01 


Stv Hanna 

163 Wis. 2d 193 
(Ct. App. 1991) 
St v Dwyer T 
149 Wis. 2d 850 (1989) 


US Const amend VI 
Wis Const art I, 8 7 


r v IHlnois 
3, Ct. 646 (1988) 
St v Kirschbaum 
195 Wis. 2d 11 

(Ct. App. 1995) 

St v Moda; 


d 346 
993) 


St v Sorenson 
152 Wis. 9d 471 
(Ct. App. 1989) 


St v Gibas 
184 Wis, 2d 355 
(Ct. App. 1994) 


Green Bay Newspaper 
v Cir Ct 
113 Wis. 2d 411 (1983) 


Green. Bay Newspaper 
v Cir Ct 
113 Wis. 2d 411 (1983) 


Taylor v Illinois 
108 S. Ct. 646 (1988) 
St v Migliorino 

170 Wis. 24 576 

(Ct. App. 1992) 


US v Nixon 

94 8, Ct. 3090 (1974) 
Si v Migliorino 

170 Wis. 2d 576, 587 
(Ct. App. 1992) 


3. Compulsory Process/Right to Present a Defense 


(See also CR 11) 


A. Def has right to state's assistance in securing the 
raw materials for an effective defense, to compel 
attendance of favorable witnesses at trial, and to 
present evidence that might influence 
determination of guilt 


1) Def does not have absolute right to subpoena witnesses 
or present testimony 


State must show compelling state interest 
countervailing Def right to subpoena victim 


2) 


State may violate 6th Amendment right to have 
compulsory process by arbitrarily preventing Def from 
presenting a witness's testimony, e.g., by intimidating 
defense witness 


3 


B. Right to compulsory process intended to permit Def 
to request governmental assistance in obtaining 
exculpatory evidence 


C. Def must show reasonable probability that 
testimony of witness to be subpoenaed will lead to 


evidence that is 
1) Competent 
2) Relevant 

3) Material, and 
4) Exculpatory 


D. Def has constitutional right to discover existence of 
potential witnesses 


SISSINUM 
143dX3 


1) An adjunct to maxim that the law is entitled to every 
person’s evidence 


2) Exceptions to demand for every person’s evidence not 
lightly ereated or expansively construed 


Ste 
195 Wis. 2d 388 
(Ct. App. 1995) 


T 'ONS  ;eNTEIcATIN 
E 
E 
b 


MANAGEMENT 
E 
H 
E 
È 


mens 
g 
s 
i 


St v Pulizeano 
155 Wis. 2d 633 (1990) 


E. Right to present a defense 


1) Def haa due process right to present a defense 


st the 


a. Right to a fair opportunity to defend again: 
State's accusations 


2) Def has right to present evidence 
a. Rooted in Confrontation and Compulsory P 
Clauses of US and Wis Constitutions 


b. Fundamental and essential to objective of achieving 


fair trial 


'rocess 


3) No right to present irrelevant evidence or evidence not 


offered for a proper purpose 


4) Def has right to present evidence with a “legitimate 
tendency” to show that a third 


party committed a crime 


State’s interest in promoting effective law 
enforcement alone not sufficient to overcome 
Defs right to present defense 


State's interests to be closely examined and 
weighed against force of Def's right to present 
evidence as measured by above five factors 


7) Expert testimony—Def must satisfy two-part inquiry to 
establish that exclusion violates right to present a 
defense 


a. First part—Def must show four factors: 


Testimony met § 907.02 admissibility standards 


Expert's testimony clearly relevant to material 
issue 


Expert's testimony necessary to Def's case 


Probative value outweighs prejudicial effect 


JENTIFICATION 


$906.15 
Nyberg v Si 


75 Wis. 2a 400 (1977) 


Fletcher o St 
68 Wis. 2d 381 (1975) 


Wis Const art. I, § 9m 
(Marey'e Law) 
$950.04(19)0) 


$906.15 


$906.15 


$906.15 


St v Evans 
2000 WI App 178 
238 Wis. 2d 411 


to conduct Goodchild 


i i ils 
3) Reversible error if Judge fails to 5 
hearing before Defs atatement introduce! 


3) Seo Suppression—Confessions, CR 21 


ial 
4. Exclusion of Witnesses from Hearing or Tria 


A. Matter of right upon request 
B. Ct may order exclusion on own motion 1 
C. Persons exempt from exclusion 

1) Victim. But see § 906.15(2)(d) regarding exclusion to 
ensure fair trial 


2) Party who is natural person (e.g., Def) 


3) Officer or employee of party not natural person 
designated as its representative by its Atty 


4) Person whose presence shown to be essential to 
presentation of cause, such as 


a. Investigator — 
b. Expert witness who will base own testimony on 
‘ La - dius 
D s f sential nature of experts resent 


ed on more than vague 


St v Green 
2002 WI 68 

203 Wis. 24 356 
overruled in part 
on other grds by 


3) Ifno prejudice results from violation 


St v Johnson 
2023 Wi 39 
407 Wis. 2d 195 
a. Noterror to deny motion for mistrial 
b. Not error to allow witness to testify 
$906.15 E. Witnesses may be separated or sequestered during 
hearing or trial 
1) Witness may be required to separate or isolate self 
from other witnesses and persons interested in trial 
2) Sanctions and exemptions same as for exclusion 
Sees 8) Ct may, as part of sequestration order, prohibit 
332 Wis. 2d 283 attorney from sharing testimony of prior witness with a 
nonparty witness who has not yet testified. F 
ctas Mg doo s es. 
H - 5 anas) 
A 5. Compelling Testimony—No 5th Ar = 


Privilege 


§ 885.11(1), (2), (3) 


Peters v St 
70 Wis. 2d 22 (1975) 


‘St v Wedgeworth 
100 Wis. 24.514 (1981) 


‘Ch 785 
St v Gonzalez 


172 Wis. 2d 576 
(Ct. App. 1992) 


$972.08(1) 
Wis JI-Cr SM-55 


St v McConnohie 
121 Wis. 2d 57 (1984) 


St v Marks 
194 Wis. 2d 79 (1995) 


P 


Must be material witness 
Must be impractical to secure presence by subpoena 


Warrant may issue 


tness may be committed to 


3) Upon failure to give bail, wi! tec 
5 days to allow deposition 


custody of sheriff for up to 1 
to be taken 


C. Refusal to answer nonineriminatory question 


1) Ot may strike witness's direct testimony on. following 
grounds 
a. Violative of right of confrontation, or 


b. Deprivation of meaningful cross-examination 
2) Ct may summarily cite witness for contempt 


3) Ct may sanction under § 972.08(2) 


b. If witness expresses and Ct finds good-faith 
intention to pursue sentence modification, appeal, 
or withdraw plea 


* Appeal: During time appeal may be taken as of 
right 


St v Lec * Plea withdrawal: While Def has common-law 
88 Wis. 2d 239 (1979) right (1 year) to withdraw plea 


E 


* Sentence modification: if witness shows 
appreciable chance of success on the motion to 
modify 


B. Procedure for compelling testimony—DA gives 
immunity 
$9205) 1) Witness must assert privilege against self- 
incrimination 


Stv Hall 
65 Wis. 2d 18 (1974) 2) Ct must find that 


$:972.08(2) C. Refusal 
1) Witns 


determination of appeal taken 


2) Witness may not be admitted to bail pending 
from order of 
confinement 


sans D. Asserting 5th Amendment privilege—no immunity 


$ 905.182) 1) Attempt to prevent disclosure to jury of claim of 
privilege 
a. Claim should be made outside presence of jury to 
extent practicable 


Stu Heft e Def not deni í nt 
185 Wis. 2 ef not denied due process (right to prese 
oe complete defense) or equal protection when ct 
refuses to require witness to assert self- 
incrimination privilege in front of jury 


e Def not denied due process (right to present 
complete defense) or equal protection when Ct 
refuses to instruct jury that it may draw 
inference from 5th Amendment invocation. 


on claim of 


3) Adequate jury instructions 


Wis JI-Cr 245 a. Testimony of accomplices 
Wis JI-Cr 246 b, Testimony of witness granted immunity 
Wis JI-Cr 305 


c. Falsus in Uno, when appropriate 
d. See Jury Instructions, CR 30 


8. Confrontation 


Cup epe A. Ultimate goal of Confrontation Clause is to ensure 
2 reliability of evidence against criminal Def by 
testing in crucible of cross-examination 


Stv Jenkins 
168 Wis. 2d 175 
(Ct. App. 1992) 


St v McCall 
202 Wis. 2d 29 (1996) 


Maryland v Craig. 
1108. Ct. 3157 (1990) 
St v Vogelsberg 
2006 WI App 228 
297 Wis. 2d 519 


C. Analysis 
ted when testimonial 


from trial is offered. 
t unavailable and Def has 


Crawford v Washi -— 
eds epe tye 1) Confrontation issue presen! 
statement of person absent 


‘Admissible only if declarant 
had opportunity to cross-examine 


lowed if not offered for 


2019 WI 63 
387 Wis, 2d 233. truth of matter asserted 


doit wre 424 Confrontation right applies at trial, not during 
374 Wis. 2d 220 pretrial proceedings, e.g. suppression motion 
hearings 


c. Exceptions 


Giles v California 
Y e Dying declarations 


Li 
H Sure: a. "Testimonial statements all 
H 


i 
E Giles v California e Forfeiture by wrongdoing 


1 See Michigan v Bryant 


» 1318. Ct. 1143 (2011) 
US v Graham 

47 Fáth 561 
! (7th Cir 2022) 


cert. 
143 S. Ct. 1770 (2023) 


Definition of testimonial statements—3 


Y St v Manuel e. 
2005 WI formulations of core class: 
3 281 Wis. 2d 554 
St v Savanh 
2005 WI App 
287 Wis, 2d 8' 
e 1x parte in-Ct testimony or its functional 
equivalent, such as affidavits, custodial 
examinations, prior testimony when Def cross- 


examined, or similar pretrial statements that 
declarant would reasonably expect to be used 
prosecutorially; 


* Extrajudicial statements contained in 
formalized testimonial materials, such as 
affidavits, depositions, prior testimony, or 
confessions; and 


Sues — Affidavits authenticating bank records are 
312 Wis. 2d 570 nontestimonial 


* Statements made under circumstances that 
would lead an objective witness to reasonably 
believe that the statement would be available for 


| use later at a trial 
— Statements made between co-conspirators in. 
the course of an undercover investigation are 
not testimonial 
Bt v Rodriguez — Out-of-court declaration is testimonial if 
WIA k TEE 
epu M overtly or covertly intended to implicate Def 
remanded (Wis 4/17/07) in Ct, rather than “stress-generated” to get 
help or secure safety and thus devoid of 
possible fabrication 
St v Keller — Confidential reporter statement to social 
2021 WI 22 + . 
EAS A E worker not testimonial: 
St v Ramirez — Statements made for the primary p of. 
2023 WI App 63 Etak z EROS 
Ve ey oi facilitating medical care were not testimonial 
pet for rev filed 
Vai — Statements by homicide victim to accuse Def 
396 Wis. 2d 196 in the event she died were testimonial 
E £ "Confrontation by proxy" (cross-examination at Co- 
TO) 277 wis. 24 593 Def's trial) will not satisfy Confrontation Clause 


CR 26-13 
(2024) 


(77. XENTIFICATION wx 


St v Stuart 
2005 WI 47 
279 Wis. 24 659 


St v Morales-Pedrosa 
2016 WI App 38, 4 31— 
41, 369 Wis. 2d 75 


St v Tomlinson 
2002 WI 91 

254 Wis, 2d 502 

St v Marks 

194 Wis. 24 79 (1995) 


Ohio v Roberts 
100 S. Ct. 2531 (1980) 
Sto Patino 

177 Wis. 2d 348. 


(Ct. App. 1993) 


St v Jackson. 
187 Wis. 9 431 
(Ct. App. 1994) 


White v Illinois 
112S. Ct. 736 (1992) 
“Stv Hickman 

182 Wis. 2d 318 
(Ct. App. 1994) 


g. Limited cross-examination at preliminary hearing 
is insufficient to satisfy Confrontation Clause 


ial statements admissible if declarant 


h. Prior testimoni: o 
s isexamination at trial 


was subjected to full eros: 


2) If confrontation issue is presented, regarding 
nontestimonial, out-of-Ct statement admissible as 


either nonhearsay or under recognized hearsay 

exception, then 

a. Prosecution must establish unavailability of 
declarant, and 


b. Indicia of reliability of the hearsay statement 
(particularized guarantees of trustworthiness), OR 
statement “falls within a firmly rooted hearsay 


exception” 


e A statement so trustworthy that adversarial 
testing can be expected to add little to its 


reliability 


St v Rundle 
166 Wis. 9d 715 
(Ct. App. 1992) 


St v Jenkins 
168 Wis, 2d 175 
(Ct. App. 1992) 


St v Bauer 
109 Wis. 24 204 (1982) 
Sto Hickman 

182 Wis. 2d 318 

(Ct. App. 1994) 


St v Denny 
163 Wis. 23 352 
(Ct. App. 1991) 
St v Buelow 


122 Wis. 2d 465. 
(Ct. App. 1984) 
cf St v Guerard 
2004 WI 85 

273 Wis, 2d 250 


St v Hickman 
182 Wis. 2d 318 
(Ct. App. 1994) 


— Medical examination exception under 
8 908.03(4) 


— Past-recollection-recorded exception under 
§ 908,03(5) 


— Former testimony exception under 
§ 908.045(1) 


— Statement against penal or social interest 
under § 908.045(4). CAUTION: Is portion of 
statement implicating Def truly against 
declarant’s interests? 


c. Ifdeclarant unavailable and statement either 
shown to be reliable or falls within a well- 
recognized exception, Ct must then examine case to 


THTIMUEMENT — SELEGTION — “URT WAIVER — oues 
uw 
DENTIFICATION 


to statements that are 


‘St v Nieves i 
. Bruton applies only 
2017 WI 69, 4.35 zi gm such as 
376 Wis. 2d 300 testimonial; nontestimonial statements Sk 
statements made to jailhouse informants, 
barred 


b. Limiting inetruction does not cure violation 


2) Confrontation Clause not violated if co-Defs confession 
the Def's existence 


is redacted to omit any reference to 


Heer css a. If Dof is nonetheless linked to co-Def's redacted 
Medio m po confeasion by other properly admitted evidence, Ct. 
must give limiting instruction 
E. Forensic reports 
Rengwucsd es x. 1) Reports created for use in prosecution or police 
131 S. Ct, 2705, 2716-17 investigation are testimonial, and therefore 
Qo confrontation right applies 
zB wI9 2) Testimonial report (if not in evidence) on which expert 
405 Wis. 2d 654 relies is not admissible by State for truth of the matter 
asserted. (Defense may request a limiting instruction 


to this end.) Improper admission of report is reviewed 
u TT 


roi 


St v Mattox 
2017 WI 9,53 
373 Wis. 2d 122 


St v Nelson 
2021 WI App 2, 44 27-45 
395 Wis. 2d 585 


. Statute incorporates opportunity for confrontation 
and is therefore constitutional 


St v Williquette b. Purpose of statute is to permit. evidentiary use of 
oles a ney audiovisual recordings of children if safeguards are 
Offa on other grounds followed 
$ 190 Wis. 2d 677 (1995) 
Ld ise? €. Findings must be made before ruling on 
| 395 Wis 2a 296 admissibility, but Ct need not review entire 
recording 


2) Requirements for admission 


EE a. Statement made on oath or affirmation; if child's 

3000 WI App 5 developmental level too limited, upon child's 

232 Wis. 2d 138 "understanding that false statements punishable 
and of importance of telling truth 

$905.08) b. Audiovisual recording must be accurate and free 


from excision, alteration, and distortion 
€. Child must be younger than 12 


l 


. Ohild's familial or emotio! 


nal relationship to those 


involved in proceeding 1 


Child's behavior at and reaction to previous 


interviews regarding events 


Whether child blames self for events or has been 


told by others not to disclose them 


. Whether child's prior reports to associates or 


authorities have been disbelieved or not acted upon 
Child’s subjective belief regarding consequences to 
self or person child emotionally close to 


Any manifestations associated with post-traumatic 
stress disorder or other mental disorders 


Whether admiasion of audiovisual recording would 
reduce mental or emotional strain of testifying or 
reduce number of times child needs to testify 


admitted at other 


may be “in- 
duct intended 


§ 908.03(2) 


St v Sorenson. 

143 Wis, 2d 226 (1988) 
St v Gerald LC 

194 Wis. 2d 548. 

(Ct. App. 1995) 


St v Huntington 
216 Wis. 2d 671 (1998) 


B. Admissibility of child-victim's statements under 
excited utterance exception 


1) Statement relating to a startling event or condition 
made while declarant was under the stress of 
excitement caused by the event or condition 


2) Primary factors 


a. Age of child 


b. Contemporaneity, as measured by duration of the 
stress or nervous shock acting on declarant at the 
time of the statement 


€. Spontaneity, i.e., opportunity and capacity to review 
the event and to calculate the effect of child's 
statements 


a. Attributes of child: Age, ability to communicate, to 

comprehend statements/questions of others; i 

know difference between truth/falsehood; any feat 4 
or other person: 


of punishment, retributio E 
M sh Def, which might 


interest, such as relationship with 
affect motivation to tell truth 


b. Person to whom statement made: Relationship to 
child and impact of relationship; any motivation of 
recipient to falsify or distort child's statement 


e. Circumstances under which statement made: 
Relation to time of alleged assault; availability of 
person in whom child might confide; and other 
contextual facta enhancing or detracting from 
statement’s trustworthiness 


d. Content of statement: Signs of deceit or falsity; 
whether statement reveals knowledge of matters 
not ordinarily attributable to child of similar age 


Other corroborating evidence: Physical evidence of 
t; made to others; comparison of 


St v Gerald LC 
194 Wis. 2 548 
(Ct. App. 1995) 


Idaho v Wright 
110 S. Ct. 3139 (1990) 
St v Lomprey 
173 Wis. 2d 209 
(Ct. App. 1992) 


§ 908.03(4) D. Admissibility of statements under medical diagnosis 
or treatment exception 


St v Huntington 1) Statements made by child-victim's mother to nurse 
216 Wis. 9d 671 (1998) practitioner investigating alleged abuse, although 
double heareay, are properly admitted as falling within 


the medical diagnosis or treatment exception 


10. Use of Former Testimony 


A. Two tests must be met to allow use of witness's 


St v Wyss 
TRA Wis SQ ESL 958) former testimony 

1) Witness must be unavailable 
$908.04()(9) a. Prosecution must make good-faith effort to obtain 


attendance at trial, or 


St v Burns 
112 Wis. 2d 131 (1983) 


12. Privileges 


communication must be 


EA SUE A. For privilege to apply, 
etches confidential 
(Ct. App. 1996) 


1) Holder's belief in communication’s confidentiality must. 


be “objectively reasonable” 
2) That service provider shares communications for 
privileged purpose does not affect, confidentiality 


B. Selected privileges (see Ch 905) 


oe 1) Atty-client 
MES e dd a. Applies to confidential communications from client 
186 Wis. 24 443 to lawyer, not vice versa, unless latter would reveal 
(Ct. App. 1994) substance of client’s confidential communication 
ae b. Only client, as “holder” of privilege, or someone 
(Ct. App. 1995) authorized by client, may waive 


§ 905.03(4) exception 


§ 905.04(4)(6 


§ 905.04(4)(a) 

St v Post 

197 Wis. 2d 279 (1995) 
St v Zanelli 

212 Wis. 2d 358 

(Ct. App. 1997) 


$905.10 


$905.05 


$.905.05(3) 

St v Richard GB 
2003 WI App 13 
259 Wis. 3d 730 


St v Eison 
2011 WI App 52, 1] 23- 
34, 332 Wis. 2d 331 


219 Wis. 2d 516 (1998) 
St v Migliorino 
170 Wis. 2d 576 


(Ct. App. 1992) 


St v McConnohie 
121 Wis. 2d 57 (1984) 
St v Whitaker 

167 Wis. 2d 247 

(Ct. App. 1992) 


a 


$905.11 

St v Speese 

191 Wis. 2d 205 

(Ct. App. 1995) 

rev'd on other grounds 
199 Wis. 2d 597 (1996) 


§ 972.11(2)(b) 
St v Hammer 


e Chemical tests for intoxication 
e Evidence regarding alleged sexually violent 
person’s (sexual predator's) psychiatric condition 
offered in Ch 980 commitment or discharge 
hearing 
3) Confidential informant 
a. See CR 10, Sec. 4.D. 
4) Spousal and domestic partnership privilege 
a. No privilege when one spouse is charged with crime 
against third person in course of committing crime 


against other spouse 


b. Spouses’ recorded conversations from jail not a 
“private communication”; therefore, not privileged 


C. Statements made 


perjurious 


D. Cannot create 
decision 


E. Potential wit 


t" means conduct before 


“Prior sexual conduc! x 
t before alleged crime 


St v Wirts A 
176 Wis. 3 4 
CES conclusion of trial, no 
St v Mulhern i i idence showing absence of 
2022 WI 42 b. Exclusion applies to evidei "PH deced to refute 
402 Wis, 2d 64 sexual activity as well, even ii te vculito 
Michael RB v St defense that vaginal DNA evidence belong 

(n Int of Michael RB) another perpetrator 

175 Wis. 2d 713 (1993) 


B. Exceptions—Statutory 


Sorea 1) Complainant's past conduct with Def—to be 
admissible, 
a. Evidence must be material to a fact at issue, and 


St v Sarfraz 
2014 WI 78 
356 Wis. 2d 460 
b. Evidence of the sexual contact must be of sufficient. 
probative value to outweigh its prejudicial effect 
SABES 2) Specific instances of sexual conduct showing source or 
origin of semen, pregnancy, or disease to show 
a. Degree of sexual assault 
injury suffered € 
Michael RBv St 
(In Int of Michael RB) 
175 Wis. 2d 713 (1993) 
$972.11(2)()3. 
St v Ringer 
2010 WI 69, 11 30-31 
326 Wis. 2d 351 
Michael RB v St 
(In Int of Michael RB) 


175 Wis. 2d 713 (1993) 


St v Dunda; Constitutional 
2002 WE i €. Exceptions—! 
250 Wis, 2d 466 


Seu 1) To establish constitutional right to present evidence, 
332 Wis 2a 0 offer of proof must moet five teats 

St v Pulizzano 

155 Wis, 2d 633 (1990) 


a. Prior acts clearly occurred 

b. Acts closely resembled those of present case 

c. Prior act is clearly relevant to a material issue 
d. Evidence is necessary to Defs case 


e. Probative value of evidence outweighs its 
prejudicial effect 


Michael RB St 2) Right to present defense and cross-examine 
175 Wis. 2d 713 (1993) 


Si v Moats 
156 Wis. 2d 74 (1990) 
St v Pulizzano 


155 Wis. 2d 633 (1990) 


Gavigan 
111 Wis. 2d 150 (1983) 


St v Jagielski 
161 Wis. 2d 67 
(Ct. App. 1991) 


St v Pulizzano 3 
155 Wis. 2d 633 (1990) 3) Confrontation 
a, Evidence of complainant's motive to fabricate 


145 Wis. 2d 91 (limited) 


b. Evidence of post-assault intercourse to show 
Peg ND someone else caused the injury 


Sto Wirts 
176 Wis. 2d 174 
(Cx. App. 1993) 


c. Rebuttal of evidence produced by State to 
corroborate assault allegation 


Vue (1990) 4) Compulsory process rights (limited) 
a. See 3 y Process/Right to 


‘St v Vonesh 
135 Wis. 2d 477 
(Ct. App. 1986) 


St v Rognrud 
156 Wie. 2d 783 
(Ct. App. 1990) 


Michael RB v St 


(In Int of Michael RB) 
175 Wis, 2d 713 (1993) 


8972120) 


b. Probative value substantially outweighs the 
following 


* Danger of unfair prejudice, confusion of the 
issues, or misleading the jury 


è Considerations of undue delay, waste of time, or 
needless presentation of cumulative evidence 


2) Ct must determine admissibility of “manner of dress” 
evidence upon pretrial motion 


SENG F, Pretrial determination of applicability of 
156 Wis 2474 (1990) 8971.81(11) exception and admissibility required 
1) Ingeneral 
Michael RB v St ^ T 
Gn Int of Michael RB) a. Proponent of evidence must make offer of proof 


175 Wis. 2d 713 (1993) 


b. Question-and-answer format preferred over offer of 
proof: made in statement form ` 


St v DeSantis 
155 Wis. 2d 774 (1990) 


Stv Ringer 
2010 WI 69, {9 30-31 
326 Wis. 2d 351 


Stv Jagielski 
161 Wis. 24 67 
(Ct. App. 1991) 


St v Pulizzano 
155 Wis. 2d 633 (1990) 


* State's interest in promoting effective law 


enforcement not sufficient to Overcome) Defs 
constitutional right to present evidence 


* State's interest in its evidentiary rules does not 
overcome Defs right to present evidence and to 
effectively cross-examine 

* State's interest not sufficient when there are ) 
other less restrictive alternatives available to 
protect those interests 


E 
206 we 24629 14. Attorney as Witness 
(Ct. App. 1996) 


A. Attys are competent to testify 


B. Trial Ct has discretion to allow advocate to testify 
in client’s case 


1) No general prohibition under rules of evidence against 
Atty testifying for client 


Opposing party may be prejudiced if Ct does not 
assure that Atty-witness gives evidence and not 
an analysis of the evidence 


e Ct may consider 


— Nature and significance of proposed 
m testimony 


— Whether Atty knew ahead of time that the 
testimony would be necessary 


— What caused the need for the testimony 


— Whether opposing party opened the door to a 
matter to which it was clear opposing counsel 
'was an eyewitness 


c. Ct has option of permitting Atty to withdraw and 


declare mistrial, with substitute counsel 
representing client at new trial 


15. Defendant Pe 


A. Counsel's 1 


1) D 


i fter 
3) Permit Def testimony in narrative, put only 8! 
], and Ct 


informing Def, opposing counse 


B. Ct's role 
1) Shall be required to examine both counsel and Def and 
make record of following: 


a. Basis for counsel's conclusion that Def intends to 


testify falsely; 


b. Defs understanding of right to testify, 
notwithstanding the intent to testify falsely; and 


ding of nature and 


c. Defs and counsel's understan : 
limitations of narrative questioning that will result 
St v Sandoval 
3009 WI App 61, 30 16. Rebuttal Witness 
318 Wis. 2d 126 


ees Cc) A. No duty to disclose 


CR 27: EXPERT WITNESSES 


l. Expert Witnesses... 
Opinion Gbücerning ‘Witness’ 8 Credibi 
State of Mind. 
8. Expert Testimony on Capacity to Form Inten: 
4. Expert Testimony on Intoxication «s... 
5. Expert Testimony on Post-assault Conduct 
6. 
7. 


ity or 


Expert Testimony on Character 


Procedure If Challenge Raised.. . CR 27-12 


1. Expert Witnesses 
poto) A. Witness qualified by 
1) Knowledge, 
2) Skill, 


3) Experience, 


2011 WI 78, 11 26-45 

336 Wis. 2d 478 

_ Stu Shomberg 
2006 WI 9, 4 10 

288 Wis. 2d 1 

St v St George 

2002 WI 50, 4 37 

252 Wis, 2d 499 


St v Maday 
2017 WI 28, 4 40 
374 Wis, 2d 164 


2004 WI App 213. 
277 Wis, 24 243 


‘St v Hollingsworth 
160 Wis. 2d 883 
(Ct, App. 1991) 


‘St v Watson. 
227 Wis. 2d 167 (1999) 


St v St George 
2002 WI 50, 11 53-55 
252 Wis. 2d 499 


Stv Fischer 
2008 WI App 152, $4 21- 


(Ct. App. 1995) 


Kumho Tire Co 


v Carmichael 
119 $. Ct. 1167, 1174 
(1999) 

St v Jones 
2018 WI 44, 1 32 
381 Wis. 2d 284 


b. The fact that a lay witness of ordinary RUM 
may also understand subject matter does no! 
require exclusion 

4) Defestablishes à constitutional ri 

the evidence and satisfies a two-part test 


ght to admissibility of 


a. Satisfies each of the following four factors: 
§ 907.02 


e Expert testimony meets standard of 


Expert testimony clearly relevant to a material 
issue 


e Def's case 


e Expert's testimony is necessary to th: 


Probative value outweighs prejudice 


. 
outweighed by 


b. Defs right to present evidence is not 
State’s compelling interest to exclude it 


C. Beginning with actions or special proceedings 
commenced on or after February 1, 2011, Wisconsin 
y ; pre-February 1, 


À* 


If no objection, Trial Ct not required to sua sponte 


St v Cam a. 3 
2016 WI App i 54, 113 conduct a Daubert hearing 

370 Wis. 24 661 

US v John b. Ct may conduct pretrial hearing to determine 

597 FSd 263, 274-75 admissibility, but if expert methodology is generally 
(6th Cir 2010) | issues are not presented, 

St v Schmidt accepted and novel is Ws presented, 

2016 WI App 45, 1 70 Daubert hearing may not be necessary 

370 Wis. 2d 139 


St v Dobbs c. Experte can testify in form of an opinion “or 
SANTOS Td otherwise," including exposition testimony on 
meee general principles without applying those principles 
to or having knowledge of the case facts 


§ 907.021) d. Ct acting as gatekeeper shall apply these factors: 
St v Jones 
2018 WI 44, Y9 29-30 

381 Wis. 24 284 

St v Bucki 

2020 WI App 43, 44 45— 

46, 51, 393 Wis. 2d 434 

(cadavor-acent dog) 


em EGATION 


Sto Smith 
2016 WLAppS 19 
366 Wis. 2d 613 


Seifert v Balink 
2017 W12 
‘372 Wis. 2d 525 


$307.03 

Stv Thomas 
2025 W19 
405 Wis 2à 654 


St v Swope 
2008 WI App 175, 4 34 
315 Wis. 2d 120 


St v Harrell 
2008 WI App 37, 44 22- 
24, 808 Wis. 2d 166 


Stv Thomas 
2023 WI 9 

405 Wis, 24 654 

See Williams v Illinois 
132 8. Ct. 2221 (2012) 
St v Deadwiller 
2013 WI 75, 44 39-40 
350 Wis, 2d 138 


$907.03 


CR274 
(2024) 


ar technique, 
rate of error" 


* Whether, in respect to a particule 
there ie a high “known or potential 


Whether thore are “standards controlling the 
technique's operation" 


Whether the theory or technique enjoys “general 
acceptance” within a “relevant scientific 


community” 
f. Other factors may be determinative of reliability 


© Ifmedical testimony is proffered, consider the 
factors discussed in Seifert 


D. Basis of opinion 


1) Firsthand observation made by expert (e.g., treating 
physician testifying regarding patient), or 


6) Basis for independent opinion may be the work of 
others: 


St v Griep 


a, If witness supervised or reviewed work of others 
2015 Wr 40, q 57 and is familiar with the procedures the others used 
361 Wis, 2d 657 (BAC) 
St v Deadwiller 


2013 WI 75, 99 39-40 
350 Wis, 2d 138 (sexual 

d assault DNA profile) 

St v Williams 

2002 WI 58, | 20 

253 Wis. 2d 99 (drug ID) 


St v Mattox b. Ifobtained without law enforcement request. 
2017 WI 9, 4 40 

373 Wis. 2d 122 (autopsy 

toxicology report) 


E. Soundness of opinion 


Pucci v Rausch 1) Opinions must be stated to reasonable professional 
IE (medical, engineering, etc.) probability 

Drexler v 

All Am Life & Cas Co 


72 Wis. 2d 420 (1976) 


v 
Am Life & Cas Co 
72 Wis. 2d 420 (1976) 
Unruh v Ind Comm'n 
8 Wis. 2d 394 (1959) 


McGarrity v 
Welch Plumbing Co 
104 Wis. 2d 414, 430 
| (1981) 


o $907.05 


pi Ins of Wausau. 
78 Wis, 2d 284 (1977) 


Rabata v Dohner 
45 Wis. 2d 111 (1969) 


Schulz v St Mary's Hosp 
81 Wis. 2d 638 (1978) 


$907.07 


St v Lindh 
161 Wis. 2d 324 (1991) 


Polk Cty v SPD 
179 Wis. 2d 312 
(Ct. App. 1993) 
offd on other grounds 
188 Wis. 2d 665 (1994) 


8977.05(47) 
Brown Cty DSS v Lydia 
EC (In Int of Eileen KC) 
172 Wie. 2d 512 

(Ct. App. 1992) 


a. Must be based on assumptions that have support in 


evidence 


js for question exists in evidence, question 


b. Ifno basi d 
to motion to strike 


and answer subject 


. Use of reports at trial 


snally made or jointly 


1) Expert may read report perso 
xtent as contents could be 


made with another to same €: 


received as oral testimony from witness 


9) Before use, copy must be provided to opposing party 


. Cross-examination of expert at trial 


1) Within discretion of court as to character issues not 
directly related to expert opinion or underlying basis 


for opinion 


2) Expert witness with ongoing “dual relationship” with 
prosecutors (e.g., on probation or acting under plea 
agreement while offering expert opinion testimony for 
State) may be cross-examined on nature of relationship 


a. Possibility of bias, motive, and interest of expert 
witness is distinct and immediate in such 
circumstances 


I. Payment of: expert/investigator fees—Def eligible for 


SPD 


1) SPD pays fees of experts if 


a, Expert is engaged by SPD 


b. nu is engaged by SPD-appointed private Atty, 


Atty follows SPD guidelines for reimbursement 
(prior approval and maximum reimbursement 
limit) 


Unless Ct must exercise its inherent powers 
because of an extraordinary circumstance 


e Use of expert found to be essential to defense 


J. Payment of expert/investigator fees—Def indigent 
but not eligible for SPD 


St v Kirschbaum 1) Indigent Def has constitutional right to State's 

195 Wis. 2d 11 n H B : fecti 

(Ct. App. 1995) assistance in securing raw materials for effective 

defense 

Soa 2) Indigent Def has constitutional right to have assistance 
Taylor v Illinois yi id. the 
108S. Ct. 646 (1988) of Trial Ct to compel attendance of witnesses ani le 
St ex rel Dressler v Cir Ct right to put before jury evidence that might influence 
163 Wis. 2d 622 determination of guilt 
(Ct. App. 1991) 


a. Not an unfettered right, but subject to Ct's 
discretion upon finding that witness is proper and 
necessary 


Taylor v Illinois b. Def must make a plausible showing of a 
ERE EIUS) particularized need 


* How proposed witness is material, and 


e How proposed witness is favorable to his or her 
defense 


2. Opinion Concerning Witness’s Credibility or 
State of Mind 


St v Huntington A. No witness, expert or otherwise, should be 
ae We Ze OLE mere) permitted to give opinion that another mentally and 
147 Wis, 24 264 (1988) physically competent witness is telling the truth 
pr ERE ye 1) Basis of rule is lack of foundation or knowledge on 
(Ct. App. 1995) which to premise belief as to another's truthfulness 
CR 27-7 


Stv Pittman 
174 Wis. 3d 255 (1993) 


St v Kuehl 
199 Wis, 2d 143 
Ct. App. 1995) 


St v Jackson 
187 Wis. 2d 431 
(Ct. App. 1994) 


St v Davis 
199 Wis. 2à 513 
(Ct. App. 1996) 


St v Eugenio 
219 Wis. 2d 391 (1998) 


Stv DeSantis 
155 Wis. 24 774 (1990) 
Stv Bednarz 

179 Wis. 24 460 

(Ct. App. 1993) 


Stv Jensen. 
141 Wis. 2d 240 (1988) 
St v Hernandez 
192 Wis. 2d 251 
(Ct. App. 1995) 
St v Richardson 
189 Wis. 2d 418 
(Ct. App, 1994) 


2) Expert testimony that conveys expert's belief regarding 
t assist jury, but usurps its role 


veracity does nol 


3) Belief as to veracity need not be express; testimony 
that amounts to an opinion that another witness 18 


lying is inadmissible 


ny is inconsistent with that of 


4) When witness's testimo 
another, examiner may not restate latter's testimony 
and ask witness if the other was not telling the truth or 


was mistaken 


B. Exceptions 


1) When intended purpose or effect is to impeach, explain, 
or highlight differences in testimony, NOT to attest to 
another witness's credibility 


Stu Vinson 

183 Wis, 2d 297 
(Ct. App. 1994) 
St v Richardson. 
189 Wis. 2d 418 
(Ct. App. 1994) 


St v Richardson 
189 Wis. 24 418 
(Ct. App. 1994) 


2) Relevant facts regarding complainant’s post-assault. 
behavior, including expert’s description of that 

behavior, may be admitted as circumstantial evidence 
that assault occurred 


Expert may then be asked if complainant's behavior 
consistent with that of other victims 


a. Admissible as circumstantial evidence that assault 
occurred, especially if it explains context in which 
victim's statement was made, if it rebuts Defs 
suggestion that victim's charge is fabricated, or 
prevents false assumptions regarding meaning of 
complainant's behavior 


b. Comparison testimony not admissible if testimony 
has effect of expressing expert's belief as to 


St v Flattum 

122 Wis. 2d 282 (1985) 
Stv 

122 Wis. 2d 246, 249 
(1985) 
St v Steele 
97 Wis. 94 72 (1980) 


Stv Flattum 
122 Wis. 2d 282, 305 
(1985) 


St v Steele 
‘97 Wis. 2d 72, 98 (1980) 


$939.42(2) 


n t 
3. Expert Testimony on Capacity to Form Inten 


A. Opinion evidence on Def's capacity to form a 
criminal intent, based in whole or part on mental 


health history properly excluded 


1) Not competent, relevant, or probative 


2) In both bifurcated and single-stage trials 


B. But non-opinion testimony as to Defs mental health 
history admissible, if otherwise relevant 


1) As well as ordinarily admissible evidence on state of 


Stu FL 
a5 Win oa ab si C. Apply 8 907.02 as to qualification of expert and 


(1985) purpose of testimony 
1) May be psychiatrist 


2) May be other expert 


Staples v St 


74 Wis, 23 19 (1976) 3) Def himself or herself not qualified to establish 


intoxication defense 


Fischer v Ozaukee Cty D. Expert testimony on intoxication—Expert ma: 3 
Cir FSupp: j y rely 
waa eet in part on PBT results in OWI cases 
5, Expert Testimony on Post-assault Conduct 
m a A. In diseretion of Ct, expert qualified by training or 
v Robinson experience may testify on behavior exhibited by 
146 Wis. 2d 315 (1988) sexual assault victims 
St v Bednarz 
179 Wis. 2d 460 nra 


2) Expert must not be allowed to convey to jury own 
beliefs as to veracity of complainant 
a. The same test applies to the expert of the Def or e 


St v Pittman 
174 Wis. 2d 255 (1993) Binks 
8) Relevant facts regarding complainant's behavior after 
assault may be admitted as circumstantial evidence 
that assault occurred 
6. Expert Testimony on Character 

St v Walters A. rtinent character 
2004 WI IS, 944 usd ud call expert regarding pe 
269 Wis. 28 142 
Fiant De) 1) Def may be permitted to call expert to testify that Def 
223 Wis. 2d 717 has no character traits consistent with a perpetrator of 
(Ct. App. 1998) the alleged crime 
Stv Davis z 
2002 WI 75 
254 Wis. 2d 1 
St v Hogan 
2021 WI App 24, 4 26 
397 Wis. 2d 171 


$97123(1)(6), (2m)(am) 


CR 28: HYPNOSIS/POLYGRAPH/DNA 


1. Per Se Ban Unwarranted in Criminal Trials. 
2. Procedure for Determining Admissibility z 
3. Procedure When Testimony Found Admissible . 


| OCRA RH eset cvi e ERU PUES . CR 28-5 
Discovery of Polygraph Results.. CR 28-5 
3 Polygraph Results Not Admissible in 


3. Postpolygraph Statements .. 
4. Offerto Take Polygraph Examination.. 


DNA....... 

1l. Defini 

2. Introduction of DNA Evidence at Trial 
3. Offer to Undergo DNA Testing .. 


4. DNA Sampling 


HYPNOSIS 


Arkansas 1 n Unwa 
Be € . Per Se Ba: 
v 


110 Wis. 2d 555 (1983) 
St v Coogan 

154 Wis. 2d 387 

Ct. App. 1990) 


; 7 
2) Def permitted to introduce testimony 0n witness's 
prehypnosis recollection, and 


3) Def permitted to introduce expert testimony regarding 


effect of hypnosis 
Towe assas 2 Procedure for Determining Admissibility 
A. Notice 


1) Proponent must notify adverse party of intent to use 
testimony of witness subjected to hypnosis 


2) Notice must be given before trial 
a. To allow motion to suppress 
b. To allow for pretrial suppression hearing 


B. Suppression hearing 


C. Guidelines for determination of suggestiveness 


D 


2) 


3) 


4) 


6) 


Administrator of hypnosis should be mental health 
person with special training in use of hypnosis 


a. 


Administrator should be independent and not be 
responsible to prosecution, investigators, or defense 


Administrator should receive written memo with 
necessary facta 


a. 
b. 
All contact between administrator and subject to be 
videotaped from beginning to end 


No parties or their representatives to be present during 
hypnotic session 2 É 


Administrator to examine subject before | 


a. 


Preferably psychiatrist or psychologist 


Should not be orally informed about case 


Care should be exercised to avoid communication 
that might influence administrator's opinion 


To exclude possibility that subject physically or 
mentally ill, and p 1 es 


n 
To confirm subje 

intelligence and reason to comp: 

happening 5 pure È 


Administrator to avo 
subject’s descripti 


2) Noncompliance does not require exclusion. 


3) Admissibility of hypnotically refreshed recollection 


‘St v Coogan 
TS discretionary with Trial Ct 
E. Ct to determine reliability of statements under 
totality of circumstances 
Sire ed 1) Ct to consider possibility of confabulation 


complete memory of 


a. When witness does not have 
mation not 


events and tends to fill gaps with info: 
really recalled 

b. Ct must consider effect of possible confabulation on 
witness's testimony 


2) Def may elect to challenge witness credibility by 
raising hypnosis issue 


a. By cross-examination of witness 
b. By introducing witness's prehypnotic testimony 


c. By expert testimony concerning reliability and 
effect of hypnosis on memory 


8) If Def raises hypnosis issue, State may introduce 
expert testimony in rebuttal to counter Def challenge 


4) If Def does not elect to challenge witness credibility by 
raising hypnosis issue 


a. State may not reveal to jury fact that witness's 
recollection refreshed by hypnosis 


b. State may not introduce expert testimony on 
hypnosis in rebuttal 


O e B. If admissible for abore, : but 
roles reversed o i e dit 


POLYGRAPH 
$ 905.065 
§ 905.065(2) 
1) Subject n 


2) Subject 


2) Any oral or written communications during 
examination 


C. Privileges may be claimed by 


§ 905.065(3) 

1) Subject of examination, or 

2) Subject’s guardian or conservator, or 

3) Subject's personal representative, if subject deceased 
St v Dean 5 
gDr asmaes > Polygraph Results Not Admissible in Any 

Criminal Proceeding 
US v Scheffer 
11880: 1961 (1998) A. "Testimony that inferentially puts the resulte ofa 
St v Wofford polygraph before jury is inadmissible 
202 Wis. 2d 523 
(Ct. App. 1996) 
St v Stanislawski 
nber 1, 1981 


62 Wis. 2d 730 (1974) 


McLemore v St 
87 Wis. 2d 739 (1979) 


St v Mendoza 
80 Wis. 2d 122 (1977) 


St v Stanislawski 
62 Wis. 2d 730 (1974) 


St v Vice 
2021 WI 63, 1 25 
397 Wis. 9 682 
Davis 
WI71 
310 Wis. 2d 583 


3) Qualifications of examiner 
4) Defense may present experts to impeach examiner 
E. Examiner may be cross-examined at trial 


1) Ct has discretion to prevent party from calling expert 
impeachment testimony. 


F. Cautionary jury instruction required when results 
of test admitted 


3. Postpolygraph Statements 


A. Case-in-chief 


2) Ifseparate in time and content, general rules of 


admissibility apply 
St v Vice 
2021 WI 63, 1 36 a, Voluntary 
397 Wis. 2d 682. 

e Reference to polygraph results during post- 
polygraph interview js not per se coercive; must 
consider totality of the circumstances 

b. Noncustodial/Miranda compliance 
$904.02, $ 904.03 
c. Relevant and not prejudicial 


B. Statement used to impeach Def 


St v Shomberg 2) Def must demonstrate that Def believed that a 
2006 WI 9, 288 Wis. 2d 1 polygraph was possible, accurate, and admissible 


St v Shomberg. 3) If Def merely agrees to take polygraph, as opposed to 
2006 WI 9, 288 Wis. 2d 1 offering to take polygraph, not admissible 


St v Pfaff 4) If offer to submit to a polygraph is made at request or 
DA US suggestion of Atty, it is not probative as consciousness 
ghd of innocence and therefore not admissible 


St v Hoffman 
106 Wis. 2d 185 
(Ct. App. 1982) 


B. Withdrawn offer admissible 


1) When withdrawn offer relevant to assessment of 
offeror’s credibility, and 


2) When purpose for introducing withdrawn offer limited 
to credibility 


DNA 


1. Definition 


§939.74(2dy(a) A. “Deoxyribonucleic acid profile” means an 
individual's patterned chemical structure of. genetic 
information identified by ; z 
material that contains the individual's | 


deoxyribonucleicacid — 


2. Introduction of DNA 


$97123(9), § 972,110) 
Stv Peters 


192 Wis. 2d 674 
(Ct. App. 1995) 


a. Ct to exclude evidence if notice and production 


deadlines not met, UNLESS 


e Ct waives 45-day notice requirement, or 
e Ctextends 15-day production requirement 


b. Ct may waive or extend time if parties stipulate, or 
for good cause, and Ct finds no party will be 
prejudiced by waiver or extension 


B. If other party makes request, they must receive, 
within 15 days after request 


$971.23(1Y( 
Stv ne 1) Any relevant written or recorded statements of a 
150 Wis. 2d 374 (1989) witness named under § 971.23(1)(d), and 


Stv 
100 Wis. 2d 700 (1981) 


4. DNA Sampling 
A. At arrest. See CR 7, Sec. 3 
B. Upon conviction, See CR 87, Sec. 1.R. 


" j § 973.0471 1) Upon any criminal conviction, DNA sample required. If 
not already on file with DOJ, see CR 37 


2) Inform Def of right to request expungement under 
§ 165.77(4) if conviction reversed, set aside, or vacated 
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2. Order of Argument 
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47 Wis, 2d 668, 681 
(1970) 


$972.110)) § 805.10 3) Ct may limit time for argument 


. Guidelines for determining propriety of argument 


Stv Droise 1) Attys may comment on evidence, including 


88 Wis. 2d 445 (1979) 


St v Cameron . Arguing evidence to conclusion or inference 
2016 WI App 54, 1 19 
370 Wis. 2d 661 


Arguing that evidence convinces Atty and should so 
convince jury 


Sto Bergenthol * Atty must make clear opinion based solely on 
47 Wis. 2d 668, 682 X d 
AS evidence in case 
Embry v St 
46 Wis. 2d 151, 160 
970) 
Embry v St Atty may not convey idea that Atty has 
46 Wis. 24 151, 160-61 undisclosed information. 
(1970) 
— Will lead jury to speculate on what was not 


adduced as evidence at trial 


Stv Cameron DA may not vouch for witness or otherwise 


2016 WI App 54, 1 19 express personal belief or opinion regarding 
370 Wis. 2d 661 truth or falsity of any testimony or evidence, or 
on guilt of Def, unless based on the evidence. 


St v Weiss Improper to ask jury to draw inference DA 


2008 WI App 72 f 
312 Wis. 24 382 knows or should know is untrue 


St v McGee. 2) Atty's co 
52 Wis, 2d 736, 749. 


310 Wis. 2d 138 


St v Pulizzano 
155 Wis. 2d 633 (1990) 


St v Johnson. 
153 Wis. 2d 121 (1990) 


St v Hagen 
181 Wis. 2d 934 
(Ct. App. 1994) 


St v Neuser 
191 Wis. 2d 131 
(Ct. App. 1995) 
St v Loomer 
153 Wis, 3d 645 
(Ct. App. 1989) 


St v Phillips. 
99 Wis. 24 46, 52 


(Ct. App. 1980) 


Si v Edwardsen 
146 Wis. 2d 198, 213 
(Ct. App. 1988) 


US v Robinson 

108 S. Ct. 864, 869 (1988) 
Griffin v California 

85 S. Ct. 1229 (1965) 

St v Hoyle 
2023 WI 24, 4 29 

406 Wis. 2d 373 


3) Attys may discuss legal principles presented in 


4) Prosecution should generally avoid comment on Defs 


b. Three elements must be present for prosecution to 


e Arguments based on syndromes known to DA, 5 
but not commonly known, inappropriate unless 
supported by expert testimony El 


b. Unflattering characterizations of Def permitted if 
such descriptions supported by evidence 


SLNOYIA 


c, Unflattering characterization of opposing counsel is 
improper 


Aunt 


instructions of Ot 


a. Improper for counsel to make inaccurate statement 
of the law 


b. Improper for counsel to speak for Trial Ct, e.g., as to 
why Ct gave or refused to give lesser included 
instruction 


silence 


a. Rule not absolute 


improperly comment on Defs silence 


Language “manifestly intended to be,” or “of 
such CURSGUTIS Wem il duy RES opio 


19IQ83A. 
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St v Edwardsen 
146 Wis. 2d 198 
(Ct. App. 1988) 


St v Hoyle 
2023 WI 24 
406 Wis, 9d 373 


St v Phillips 
99 Wis, 2d 46, 52 
(Ct. App. 1980) 


St v Johnson. 
121 Wis, 2d 237 
(Ct. App. 1984) 


St v Brecht 

143 Wis. 2d 297 (1988) 
Stv Adams 

221 Wis. 2d 1 


(Ct. App. 1998) 


St v Sorenson. 
143 Wis. 2d 226 (1988) 


Stv Brecht 
143 Wis. 2d 297 (1988) 
St v Fencl 

109 Wis. 2d 224 (1982) 


St v Robinson 
140 Wis. 24 673 
(Ct. App. 1987) 


. When defense counsel focuses attention on 


Defs 


silence, DA may reflect on Def's silence an' n 
violate constitutional rules 


. DA may comment on a victim's testimony 88 being 
"uncontroverted" by the evidence at trial 


Statement should be viewed in context of entire 


record 


When Def makes closing argument, but has not 
testified, State may comment on difference between 


argument and evidence 


g. Pre-arrest, pre-Miranda silence 


e State may comment on Defs pre-Miranda 
silence only if Def not being investigated for 
specific crime, no arrest made, and reasonable 
person would not conclude that contact was — 
coercive or that Def's freedom of action was 


being limited 


h. Post-arrest, pre-Miranda silence 


e If Def testifies, State may comment on post- 
arrest, pre-Miranda silence 


e If Def does not testify, State may not comment 
either on Def's post-arrest silence, or on Defs 
pre-arrest silence if contacts were coercive, Def 


St v Wulff 
200 Wis. 2d 318 

(Ct, App. 1996) 

rev'd on other grounds 
207 Wis. 2d 143 (1997) 


Sit v Wolff 
171 Wis. 2d 161 
(Ct. App. 1992) 


St v Smith 
2003 WI App 234 
268 Wis. 2d 138 


US v Solivan 
937 F2d 1146 
(6th Cir 1991) 


St v Banks 
2010 WI App 107, 124 
328 Wis. 2d 766 


St v Burns. 
2011 WI 22, 4 49 
332 Wis. 2d 730 


St v Holt 
128 Wis. 2d 110 
(Ct. App. 1985) 


St v Guzman 
2001 WI App 54 
241 Wis. 2d 310 
St v Seeley 

212 Wis. 2d 75 
(Ct. App. 1997) 


e When Def chooses to give police a version of 
events post-Miranda, and leaves out significant 
facta, this evidence can be used to impeach Defs 
credibility without running afoul of due process 
and 5th Amendment rights 


H 


5) Improper for a prosecutor to refer to possible penalties 
in closing argument 


6) Cts have developed “invited reply” or “measured 
response” rule to apply to prosecutor's remarks to 
determine whether they are reasonable response to 
defense counsel’s attacks 


7) Conviction will not be lightly overturned on basis of 
prosecutor's comments standing alone, but must be 
viewed in context of total trial 


L wouanusta)\ sotowanzunr\ soian 


8) Attys should not make closing arguments calculated to 
incite passions and prejudices of jurors or appeal to 
jury to act as conscience of community 


9) Due-process violation for a prosecutor to comment on a 
Defs failure to consent to a warrantless search 


10)Test for whether a prosecutor's statements necessitate 
a new trial in the interest of justice is whether the 
statements “so infected the trial with unfairness as to 
make the resulting conviction a denial of due process” 


4, Improper Argument 


A. Objection 


ARGUMENTS 


St v Hagen " 1 ‘ 
Su Sm C. Ct must give curative instruction 


(Ct. App. 1994) 


objection to 


Pec D. Def must move for mistrial to preserve 
236 Wis. 2d 537 improper argument 
A uà E. Error not preserved unless record of improper 
(Ct. App. 1989) remarks 


1) Sufficient record can be made 


a. By transcript of argumenta 


b. By stipulation of counsel 


ection 


c. By Ct reconstructing statements to which obj 


made on record later 


ge jury nullification 


St v Bjerkaas F. Defense may not ur} 


163 Wis. 2d 949 
(Ct. App. 1991) 


CR 30; JURY INSTRUCTIONS 


1. General Principles Governing Giving of Instructions . 
2. Instructions Conference ............ css s | 
3. Defense-Requested Instructions .. 

4. Lesser Included Offenses ...... 

5. Instructions re: Presumptions . 

6. Party to Crime Instruction. 

7. Falsus in Uno.. 

B. NPDU e gouas 

9. Multiple Counts ..............-...—— 

10. Instructions Following Final Argument... 
11. Instructions After Commencement of Jury 


Deliberations................ 


12. Discharge of Jury on Deadlock . CR 30-12 


1. General Principles Governing Giving of 


Instructions 
"d dde) A. Ct has wide discretion as to instructions and the 
Bar wis 21156 authority to modify the language of pattern 
St v Waites instructions 


158 Wis. 24 376 (1990) 


However, use caution when modifying pattern instructions 


St v McAdory 

2021 WI App 89, 1 49 B ee 

400 Wis. 24 215 because of painstaking effort to accurately state law and 
provide uniformity 


B. Purpose of jury instructions 


St v Neumann. 
2013 WI 58, 189 Eu 
348 Wis. 2d 455 

St v Bryzek 

2016 WI App 48, 1 8 

370 Wis. 2d 237 


e reasonably 


H A j 
H3 St v Dyleski C. Ct need only give instructions evidenc 
2 154 Wis, zd 306 ides 
°F (Ct. App. 1990) redu 
2 
Sto Herrig 1) Ifinstructions adequately explain law applicable to 
155 Wis. 24 207 facta, not error to refuse to use specific language 
(Ct. App. 1990) 5; ; 
requested by Def 
2) Recommendations of Criminal Jury Instruction 
Committee persuasive, not binding, authority 
St v Kramar, 3) Error to instruct on issue evidence does not support 
149 Wis. 3d 767 (1980) 
4) Error to refuse to instruct on issue raised by evidence 
Sto Seymour 5) Error i stive if alternative acts each 
183 Wis: 24 683 (1994) 5) Error to instruct in disjunctive 
constitute a separate offense 
Deprives Def of unanimous verdict. 
dtes 6) "Search for the truth” language in Wis JI-Cr 140 
387 Wis. 24156 reasonable-doubt instruction does not 
unconstitutionally lower prosecution's burden of proof 
below reasonable-doubt standard 
972.106 re i 
OUS) D. Ct must send complete set of written instructions on 


burden of proof and substantive law to be applied in 
case to jury room 


Recommendation Provide all final instructions in. writing to jury 

St v Pete 

h xy E. Def should be present, in open Ct, during the giving 
of jury instructions 


(Ct. App. 1998) 


Includes reinstruction and s i ions afte: 
: 'upplemental 
jury deliberations have commenced a oo ONS after 


2. Instructions Conference 


A. Informal conference 


§ 805,13(3) 1) Inchambers or outside Presence of jury 


aw 


CLOSING 
ARGUMENTS 
«S 
S 
S 
= 


§ 805.13(3) 2) In presence of Attys and Def, unless Def wai 


) presence 
§ 805, 13(3) 3) After close of evidence 

St v Camacho rin, | 

nE hs B. Formal instructions hearing | 


1) On record 
G 


2) Outside presence of jury | i 
|! 
3) Summarize and outline discussions at informal | 
conference i 
$972.06) 4) Specific instructions must be requested in writing, 4 
signed by party or Atty, and filed with clerk unless Ct 
directs otherwise 


8972105) 


$972.10(5) 


Stu Koch. 
144 Wis. 2d 838 (1988) 


7) Determine exhibits to go to jury 
sion 


Recommendation 
See Jury Management, CR 24, for discus 


Sto Kun ©. Ct must inform counsel of changes made to, once 

poe S Yes cts instructions following jury instruction conferen 
and before delivery to jury 

| 


Failure to do so subject to harmless-error analysis 


St v Harvey 
2022 WI App 60 
405 Wis. 2 332 
3. Defense-Requested Instructions 


A. Evaluate instruction by viewing evidence in light 


St v Johnson. 
most favorable to Def 


2021 Wl 61, * 17 

397 Wis. 2d 633 

St v Mendoza 

80 Wis. 2d 122, 152-53 


as77) 
‘Ross v St 
61 Wis. 2d 160, 172-73 


226 Wis. 2 398 

(Ct. App. 1999) 

dbi 1) Without weighing the evidence, Judge must examine 
App 90 whether there is enough evidence that a reasonable 

aff'd in part, rev'd in part jury could find self-defense 

2021 WI 61 

397 Wis. 2d 633 


p of 
St v Stietz A R > P a 
Mam" pee d 
that evidence is weak, insufficient, 


375 Wis. 2d 572 E 
ab 


Mathews v US 
108 S. Ct. 883 (1988) 


CR 30-4 
(2024) 


B. Theory of defense 


St v Coleman 
206 Wis. 2d 199 (1996) 1) Warranted when 
St v Gonzalez 

2010 WI App 104, 4 17 

328 Wis. 2d 182, 

rev'd on other grounds, 

2011 WI 63 \ 
335 Wis, 2d 270 | 


a. Defense relates to a legal theory of a defense, as 
opposed to an interpretation of evidence; 


b. Request is timely made; 


c. Defense is not adequately covered by other 
instructions; and 


d. Defense is supported by sufficient evidence 


e e 2) Judge not to weigh evidence; only slight evidence 
E hey required to create a factual issue and put defense 
before the jury 


nh 


1bofai muriti 


Jess than. that | 


Crime less serious if maximum penalty 


] 
H St v Davis 
pase prescribed for greater offense 
190 Wis. 2d 155 
(Ct. App. 1994), aff'd, 
199 Wis. 2d 675 (1996) 
dose 3) Crime that is same as one charged except HUS, 
recklessness or negligence instead of crimina in 
§ 939.664) 4) Attempt to commit crime charged 
5) A crime specified by § 939.66 
$959.65(4m) a. Crime of failure to timely pay child support under 
§ 948.22(3) when crime charged is failure topay 
child support for more than 120 days under 
8 948.22(2) 
desde b. Crime of attempted battery when crime charged is 
sexual assault, sexual assault of a child, robbery. 
mayhem or aggravated battery, or attempt to 
commit any of them. 
ss) c. Crime specified in § 940.285(2)(b)4- or 5. (subjecting 
"individual at risk" to abuse) when crime charged is 
speci: § 6) (battery), § 940 225(1), 
$.939.66(6) 
$939.66(6€) 
$939.66(7) 
St v Jones 
228 Wis. 2d 593 
(Ct. App. 1999) 
St v Martin 
156 Wis. 2d 399 
(Ct. App. 1990) 
St v Muentner 
138 Wis. 2d 374 (1987) 
CR 30-6 


(2024) 


St v Johnson. 
2021 WI 61 
397 Wis. 2d 633 


St v Sarabia 
118 Wis. 2d 655 (1984) 


St v Sarabia 
118 Wis. 2d 655 (1984) 


Clark v St 
62 Wis. 2 194 (1974) 


Stv Fleming 
181 Wis. 2d 546 
(Ct. App. 1993) 


C. Instruction on les! 


St v Myers 
158 Wis. 2d 356 (1990) 


2) Next, viewing in light: most favorable to de 
must weigh whether there is some evidence: b 
a reasonable jury could acquit on the greater offense 


and convict on the lesser offense of orisa Wy. 
Laie, tell nti 78 


8) Not near-automatic inclusion of all lesser included 
offenses 


4) When Def presents wholly exculpatory evidence and 
requests lesser included offense instruction, Ct must 
reject wholly exculpatory testimony and apply tests to 


remaining evidence 

1 ser but not included offense 
improper 

1) Deprives Def of right of. notice 

2) Violates procedural due process 


D. Who may request lesser included offenses 


1) State 


Stu Kuni 
160 Wis. 2d 722 (1991) 


Carella v California 
109 S. Ct. 2419 (1989) 


St v Childs 
146 Wis. 2d 116 
(Ct. App. 1988) 


St v Schleusner 
154 Wis. 24 821 
(Ct. App. 1990) 


ense only if concludes 


or included off z 
osult in unanimous 


8) Jury considers loss 
that further deliberations will not r 
agreement on charged offense 

se instruction when 


4) Failure to give lesser included offe 


arranted generally requires reversa! 


5. Instructions re: Presumptions 


A. Mandatory presumptions 
ement if 

1) Those which instruct jury it must find an elemen: 
State proves certain predicate facts 


2) Relieves State of burden of proving element, if 
predicate facts established 


3) Impermissible 


a. Overrides presumption of innocence 


b. Invades fact-finding function assigned exclusively to 
jury 


B. Ct may give ordinary and common meaning of 
undefined term in statute 


Jury then determines whether conduct fits definition given 
C. Permissive inferences 


1) Allows, but does not require, trier of fact to find 
element of crime from proof of another fact 


a, Permitted inference must be rationally connected to 
proven fact and be more likely than not to flow from 
proven fact 


b. Underlying facts must be proved beyond a 
reasonable doubt 


2) Jury must be instructed to independenti 
SM ently assess 


$ 


3.939.051), (2) 6. Party to Crime Instruction 


Harrison v St 


t as to commission of crime b; 
E ean DU A. Ct may instruct as y 


principal, aider and abettor, and conspirator 


Holland v St 


1) Such instruction not violative of constitutional right to 
91 Wis, 2d 134 (1979) 


unanimous verdict 


RETE 2) No requirement, constitutional or otherwise, that jury. 
S ERN ANE RD) must unanimously agree as to alternate ways crime. 
h 161 Wis. 24 616 can be committed 
(Ct. App. 1991) 
M 3) In felony murder situation, if party to a crime 


ep, instruction given for underlying offense, it is redundant 


to repeat it for the homicide 


7. Falsus in Uno 


Stv Long A. Instruction has generally fallen into disfavor 
2002 WI App 114 


255 Wis. 2d 729 
St v Lagar 

190 Wis. 2d 423 
(Ct. App. 1994) 
Wis JI-Cr 305 


1) Mere discrepancies likely attributable to d 
memory or mistakes not grounds for s 


2) To be given only if Trial Judge finds s 


Could be appearance, demeanor, 
between witnesses, inherent 


8. Venue 


Tf venue disputed Cim ist 
pre 


ing Mf 


H 9. Multiple Counts 


A. When facts do not overlap 


Cautionary instruction required that advises UD " 


Peters v St 

SX a oa cannot use evidence relating to one charge in 
503 F2d 543 guilty of another charge 

(7th Cir 1974) 

Wis JI-Cr 484 B. When facts do overlap 


1) Cautionary instruction not required 
2) Instruction requires that 


a. Each count charges separate offense 
separately 


b. Each count must be considered 


c. Question of Defs guilt or jnnocence on one count 


ct on oth 


St v Hubbard 
2008 WI 92 

313 Wis. 2d 1 

St v Gordon. 

2002 WI App 53 

250 Wis. 2d 702 

rev'd on other grounds 
2003 WI 69 

262 Wis. 2d 380 

St v Grody 

175 Wis. 2d 553. 

(Ct. App. 1993) 


Wis JI-Cr 520 


Quarles v St 
70 Wis. 24 87, 90 (1975) 


Mead v Richland Ctr 
237 Wis. 537, 540-41 
(941) 


Quarles v St. y 
70 Wis. 2d 87, 90 (1975) 


11. Instructions After Comme 
Deliberations 


1) In conformity with common, approved usage, and 


2) Correctly states the law, and 
3) Supported by facts properly before jury 


B. Supplemental instructions on jury agreement 
(Use of term “Allen 


1) Used when jury unabl 


$972.01 


Recommendation 


12. Discharge of Jur: 


y on Deadlock 


to agree 


A. Ct has authority to discharge jury if unable 


on verdict 


B. Supplemental instruction on jury agreement (Wis 
JI-Cr 520) should be given before determining jury 


deadlock 


Verdict Conference ... 
Form of Verdic 
Return of Verdict... 
Jury Nullification .. 


1. Verdict Conference 


A. Informal verdict conference 


2. Form of Verdict 


1) Conducted jointly with informal instruction conference 
2) In chambers or outside presence of jury 


3) In presence of Attys and Def, unless Def waives 
appearance 


4) After close of evidence 


Formal verdict hearing 


1) Conducted jointly with fo 
2) On record 
3) Outside presence of jury 


4) Summarize and out! 
conference 


B) Ct must rule as to form a 


a. Objections 


A. General verdict i 


B. Special verdict 


sted 


2) When venue conte! 
roved beyond a reason: 


rae ble doubt, 
44 Wis. 2d 486 (1969) a Nee must be p: al 


b. Separate jury instruction required 


Wis JI-Cr 480 


er included offenses 
1) Instruct jury how to consider verdicts when lesser 
included offense submitted 
a. Jury first to consider charged offense in complaint 
or information 


cluded offense only if 
will not result 


ged offense 


b. Jury to consider lesser in 
concludes that further deliberations 


in unanimous agreement on char} 
Bates. $27 A 
le modes of commission 


ncbonsurtser 


3. Return of Verdict 


St v Behnke A. Counsel must be present, bec: 
Howe RTD is critical stage, unless Def knowingl: " 
voluntarily waives right to counsel's presence 


B. Establish identity of foreperson or presiding juror 
Gf not already known) | 


1) Inquire of foreperson whether verdict reached 


2) Direct foreperson to hand verdict to clerk or Bailiff for | 
delivery to Judge 


C. Examine verdict to see whether properly executed 
and in proper form 


Harris v Rivera. 
102 SCt 460 (1981) 


Stv Thomas 
161 Wis. 2d 616 
(Ct. App. 1991) 


St v Hughes 
2001 WI App 239. 
248 Wis. 2d 133 
St v Johnson 
184 Wis. 2d 324 
(Ct. App. 1994) 


eponj 9) Unanimity 
E 3008 WI 72 
| 262 Wis, 2d 506 
St v Thomas 
161 Wis. 2d 616 
(Ct, App. 1991) 
a. All jurore must agree to verdict and be unanimous 
as to ultimate issue of Def's guilt or innocence 
E" b. Unanimity not required re: alternative ways in 
SIS Wie 2d 965 which crime committed, EXCEPT 
Ste 
2000 WI App 121 
237 Wis. 24 418 
E e Unanimity required when statute uses 
(1994) quired when & 
puer alternatives to define independent offenses 


D. Verdict to be read aloud by Ct or clerk 


E. Polling ji 
jury cT 


St v Wojtalewicz 
127 Wis. 2d 344 
(Ct. App. 1985) 


St v Behnke 
155 Wis. 2d 796 (1990) 


St v Raye 

2005 WI 68, 11 34, 35, 
45, 281 Wis. 2d 339 
USv Williams 

819 F3d 1026, 1033-34 
(7th Cir 2016) 


2) Inquire of each juror, individually, whether verdict | 
read was, and is now, juror's verdict 


a. ‘Tests whether uncoerced unanimity of verdict exists 


b. Bach juror takes personal responsibility by stating 
publicly that juror agrees with announced verdict 


3) Ifa juror disavows the verdict, discontinue the polling. 
Ct has options: 


a. Return jury to the jury room for continued 
deliberations, 


b. Ifjuror’s response is ambiguous, Ct may inquire of 
juror further, or 


c. Declare a mistrial 


4) Ifeach juror confirms verdict, Ct finds verdict 
represents true verdict of jury 


2) Discharge jury 
G. Request motion for j 
prevailing party 


1) Rule on motion 
a, With finality, 


_H, Enter judgment 
1) Tf guilty 
a, Enter judgme 


gm— O V 


ct to any additional rulings 


b. Judgment subje 
e On opposition to motion for judgment on verdict, 


or 


e Onother postconviction motions 


d ey i c. Verify prior offender status 
(Ct. App. 1994) 
2) If not guilty 


a. Enter judgment of acquittal 


b. Discharge Def from terms of bond 


4. Jury Nullification 


CR 32 
IMPEACHING JURY VERDICT 


1. 
2. 
3. 


General Rules ...........eeeereenrnenntnn nennen CR 32-3 
Evidentiary Hearing... OR 82-5 
Instances of Misconduct ............... erem CR 32-6 


IMPEACHING J ERECT 


- aa 


1. General Rules 


906.09) A. Juror may not testify to matters affecting juror's 
mind, emotions, or mental processes influencing 
juror to assent or dissent to a verdict 


Peria-Rodriguez i ici 

E CLA 1) Rule fosters public policies 
137 SCt 855 (2016) 

Sv Wal 

190 Wis. 2d 677 (1995) 

St v Messelt 

185 Wis. 2d 254 (1994) 


. Discourages harassment of jurors 


Anderson v Burnett Cty 
207 Wis. 2d 587 
(Ct. App. 1996) 


St v Messelt 
185 Wis. 2d 254 (1994) 
St v Shilleutt 

119 Wis, 2d 788 (1984) 


St v Poh 
116 Wis. 2d 510 (1984) 
St v Marhal 

172 Wis. 2d 491 

(Ct. App. 1992) 


Castaneda v Pederson. 
185 Wis. 2d 199 (1994) 


. "Extraneous is both not of re 


. The level of. “preju 


cord and beyond jurors 
general knowledge and accumulated life 


experiences" 


dice” under § 906.06(2) that 
to testify so a8 to impeach à 


would permit juror 
ary to impeach 


verdict is lower than that necess: 
verdict 


“Outside influence” is on 
outside by third party 


e imposed on jury from 


e Juror’s bias, prejudice or subjective mental state 
generally not considered extraneous information 


or “outside influence” 


Based on above, not competent evidence if jurors 
misunderstood a verdict question, misunders 


the effect of jury’s ruling, assented because of 
ot their true belief 


fatigue, or claim verdict was nt 


pee) 7) Juror cannot testify, as part of 


Warger v Shauers HRS ate 
eee seni dem 
made during deliberations 


2, Evidentiary Hearing 
A. Preliminary procedure 


end : 1) Affidavit(s) admissible under § 906.06(2) must be filed 
oo Pieri oue to make preliminary showing of entitlement to hearing 
289 Wis. 2d 750 

St v Marhal 

172 Wis. 2d 491 

(Ct. App. 1992) 


Ane HORT NE] a. Tobe admissible, proffered evidence must be 


ios a 2d ius competent under § 906.06(2) 


2) If affidavits not admissible 


deny motion 
St v Eison B. If the affidavit of juror 
ENN SU eee) evidence indicates both 
facts that would requii 


1) Ct must make clear fi 


C. Conducting hearing 


Ae Hae Alger 1) Issues at hearing which 
E: Wis. 2d 734 (1982) findings about are 
v 


Which, if any, jurors were present 


s informed of 


m4 


£ Whether jurors not present wei 


statement. i 
il 
facta about statement that w 
] Other relevant facte about state REL 
| © esist Trial Ct to assess prospect ol 


other 
3 “i ^w t determine whe' 
Sto Broomfield 2) At conclusion of hearing, Ct HEU aida 
I 225 Wis. 2d 465 (1999) arty seeking to impeach verdict has cl 
St v Searcy N 
H 3006 WI App 8 hurdles 
i soon Sioa 
der 
i Castaneda v Pederson a. Profforod ovidence must be competent unde 
ESME Pe GES § 906.06(2) (based on same standards a: 
preliminary showing) 
Ste Searcy b. Proponent of juror's Vesta has clear, 
ea ie isfactory, and convincing burden 
ce e satisfactory, an 
St v Heithemper 
196 Wis. 2d 218 
(Ct. App. 1995) 
Anderson v Burnett Cty c. Evidence must show prejudice, which is determined 
207 Wis. 2d 587 by 
(Ct App. 1996) 
Afier Hour Welding e Nature of the matter 
v Laneil Mgmt Co 
108 Wis. 2d 734 (1982) 
etane. * Iflack of juror candor is issue, either subjective 
SEX UTD OP) or objective bias may suffice 
Bittner v American * If extraneous information is issue, objective bias 
T eO is standard: probable effect on hypothetical 
(Ct. App. 1993) average juror 
rev'd on other grounds 
194 Wis. 2d 122 (1995) 
Ae A D. Only Judge can question juror, but Attys may 
(Ot App. 1997) submit written questions 
rev'd on other grounds 


225 Wis. 24 270 (1999) 
3. Instances of Misconduct 


St 
Bee e ne A. False and misleading answers (lack of juror candor) 


CR 32-6 
(2022) 


Johnson v Agoncillo 
183 Wis. 2d 143 
(Ct. App. 1994) 

St v Olson. 

179 Wis. 24 715 
(Ct. App. 1993) 


St v Broomfield t 1 « or 
223 Wis. 9d 465 (1999) material question on voir dire, and, if 
St v Delgado 

215 Wis. 2d 16 80 

(Ct. App. 1997) 

rev'd on other grounds 

223 Wis. 2d 270 (1999) 


b. Whether it is more probable than not that under 


facts of case juror was biased against moving party 


(statutory bias, subjective bias, or objective bias) 


factors in reviewing both 


2) Ct must consider following 
parts of Wyss test 


a. Did question a 
matter to be 


. Were response 


St v Foucher 3) 
227 Wis. 24 100 (1999) 


i i ct b; 
B. Specific instances of alleged juror misconduct by 
lack of juror candor 


1) Juror referred to Def's race 


tual content and 80 


a. Statement lacked sufficient fac 
dmissible under 


was not extraneous; thus, not at 
§ 906.06(2) 


St v Shilloutt 
119 Wis. 2d 788 (1984) 


The rule of testimonial incompetence of jurors must 


Anderson v Burnett Cty b. 1 

ag 1080), give way when shown that juror prejudice regarding 

Stu Marhal race, national origin, religion, etc., is of such 

n Wis, 2d 491 magnitude as to constitute an obvious default of 

Vei justice or when fundamental fairness is violated 

edes eruere 2) Juror referred to Atty's religion, Atty’s defense of 
motorcycle gang, and Atty’s involvement in suicide of a 


108 Wis. 23 734 (1982) 
Judge 


a. Case remanded to Trial Ct for hearing 


C. Presentation and consideration of extraneous 


information 
St v Faucher Š 
EL xe xem 1) Extraneous information reaching jurors is not part of 

evidence and may undermine verdict 
St v Broomfield 
223 Wis. 24 465 (1999) » ind ND cvidence prejudiced jury is 
St v Messelt question of law and considered í fro jecute 
185 Wis. 2d 264 (1994) bias standard CAN ARDALTAC SEE 
Uu 
ipi " P 
D, Specific instances of alleged juror misc 4 
to extraneous pax misconduct due) 
bots aa Py 

Stv Poh 
116 Wis. 2d 510 (1984) 
Castaneda v. 


Pederson 
185 Wis, 2d 199 (1994) 


Bittner v 
Amer Honda Motor Co 
181 Wis. 24.93 
(Ct. App. 1993) 
rev'd on other grounds 
194 Wis. 24 122 (1995) 


3) 


. Wis Supreme Ct held information was « 

because not of record and not part of juror's ral | R 

knowledge and was improperly brought to attention ot 

of jury $5 
b. Based on totality of circumstances, Supreme Ct 


found information to be potentially prejudicial and, 
thus, a new trial was ordered on damages 


Juror took unauthorized view of accident scene and 
told other jurors that accident could not have happened 
without plaintiffs contributory negligence 


a. In seven-week trial with many experts, this one 
remark said to have little weight on hypothetical | 


average juror | 


In sexual assault pro 
knew of Defs prior 
not admitted in e 
extraneous matte: 


a. Ruled that $ 90 


dence 


mvineing evi 
conduc 


lleged mis 


e By clear, satisfactory, and co 
wire atatemente made or did 8 


occur? 
Stv Faucher i A " i 
e Ifyes, does information constitute prejudice 
227 Wi yes, Spee 
aa ee) requiring reversal based on an objective bias test 
only 
YT We, Lis "5 2 5) In medical malpractice case, several jurors failed to 
(Ct. App. 1994) respond during voir dire to inquiry regarding opinions 
about effect of medical malpractice awards on health- 
care costs, and another juror failed to reveal that 
juror’s father was a physician. During deliberations, a 
nurse said she feared a finding of negligence woul 
come back and haunt her 
a. Ct of Appeals affirmed Trial Cts finding that juror 
affidavits of discussions during deliberations were 
not competent evidence 
Siv Marhal 
172 Wis. 2d 491 6) jurors, before 
(Ct. App. 1992) d Def “should 
Za We 24 46 1 
223 Wis. 2d 465 (1999) 
St v Faucher 
221 Wis. 24 700 (1999) 


8971.04) 


St v Anderson. 
2017 WI App 17, 1 30 
374 Wis. 2d 372 

St v Soto 

2012 WI 93 

343 Wis. 2d 43 

See CR 13, Sec. 1.A 


§971.04(1)(b) 
May v St 
97 Wis. 24 175 (1980) 


§ 971.04010) 
St v Tulley 

2001 WI App 236 
248 Wis. 2d 505 
St v Harris 

229 Wis. 2d 832 
(Ct. App. 1999) 
St v David JK 
190 Wis. 2d 726 
(Ct. App. 1994) 


§971.04(1)(4) 
St v Carter 
2010 WI App 37 
324 Wis. 2d 208 


§ 971.04(1)(e) 


St v Peterson. 
220 Wis. 2d 474 
(Ct. App. 1998) 

St v McMahon. 
186 Wis. 2d 68 


CR 33: DEFENDANT PRESENCE/DISRUPTI 
E 

1. Presence of Defendant ue 

2. Physical Restraints. d 

3. Uniformed Security Personnel.. 


1. Presence of Defendant 


A. Def must be present in Ct, either personally or by 


rm 


ee... CR 33-6 


telephone or live audiovisual means 
1) At arraignment (§ 971.04(1)(@)) 


2) At a plea hearing 


3) At trial 


4) When jury being selecte: 
voir dire 


5) At any eviden 


6) At jury view 


St v Alexander 
2013 WI 70 
349 Wis, 2d 327 


§ 971041) 


§971.04(1)(@) 
Si v Koopmans 
210 Wis. 24 670 (1997) 


St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


§971.04(1)¢h) 
St v Delgado 


St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


colloquy 
a. Def need not be pr ; ers for eee 
with jndividual juror about bias 
after trial is underway; Ct should 
T rand 
e Whether absence of Def will thwart a “fair an 
just hearing” 
e Whether Def can meaningfully participate 
Whether Def can gain anything by attending 
e Whether presence of Def would be intimidating 
or otherwise counterproductive 


8) When jury returns verdict 
9) At pronouncement of judgment and imposition of 
sentence 


Ct's statement of reasons for sentencing decision is 
distinct event and may be in writing per 
(di y 5 A 


Sanders v St 13) Def need not be present 
Uds (1975) evidentiary in nature and | 
i 215 Wis, 24 16 knowledge relevant to i 
(Ct. App. 1997) 4 
rev'd on other grounds 
223 Wis. 2d 270 (1999) h 
1 
B. See Remote Proceedings, CR 4, for cireumstances 
and requirements when Def may appear by 
telephone or live audiovisual means 
$971,042) C. Voluntary absences in misdemeanor proceeding 
only 
1) Def must authorize own Atty to act on Defs behalf 
2) Leave of Ct mandatory to accept authorization and to 
allow Defs absence 
$971.04) 3) Statute authorizes Ct-accept 
proceedings of a misdem« 
Rosomeendaton Despite statutory auth 
approve of Def's ab 
testimonial hearing 
4) There are no autho 
felony actions 
D. Absence of Def at ti 
St v Washington q 
2018 WI 3, 1132, 51 1) Def who refuses to coc 
379 Wis. 2d 58 courtroom procedure 
right to be present. 
St v Washington 
2018 WI 3, 152 a. Ct may determin 
379 Wis. 2d 58 but "the best prac 


in a colloquy” 


— 


St v Washington 
2018 WI 3, 11:34, 35 
379 Wis. 2d 58 

Sto Duyer 

181 Wis, 24 826 

(Ct. App. 1994) 


St v Miller. 
197 Wis, 24 518 
(Ct. App. 1995) 


S v Washington 
3018 WI 3, 9934 35 
379 Wis. 2d 58 

Sto Koopmans 

210 Wis. 2d 670 (1997) 


— 


Stv Divanoviz 
300 Wis. 24.210 
(Ct App. 1996) 


Recommendation 


St v Haste 
175 Wis. 2d 1 


d then 
jef were 


trial, an 
a though D“ 


3) If Def is present at the beginning of 
pleted a! 


absconds, trial can be com) 
present 


that Def be 


jal requires 
eing swor? 


Beginning of jury tr 
dire and jurors b 


present during voir 
ial requires that Def be present 


b. Beginning of Ct tri 
when first witness has been sworn 

4) If Def has voluntarily absented self, sentencing 
should not proceed until Def is apprehended and 


returned to Ct 


to be prought to Ct, 
d and be completed, 


5) IfDefis in custody and refuses 
jonal right to be 


trial and sentencing may procee 
because Def has waived constituti 


present 


Uncooperative Defin custody should pe escorted 
involuntarily to court for trial and sentencing. If Def 
uncooperative in d 
record by Ct, an 
should be removed frc 


vs 
voee 
ras ? Ds - 
3) Afford Def reasonable opportunities to confer wit 
counsel during trial 


4) Summon Def to courtroom at appropriate intervals y 
f with offer to permit Def to remain if behaves 


e See Right to Counsel, CR 3 


F. Clothing of Def 


Estelle v Williams 1) Defs due-process rights violated when Def required 


968. " emen sonha elothié 
St NA a) to appear at trial in identifiable prison/jail clothing 
150 Wis, 2d 673 
(Ct. App. 1989) 
2. Physical Restraints 
Son A. Generally, Def should not be restrained during 
3011 WI App 34, 14 them 
331 Wis. 2d 732 
aun aol B. Removal from courtroom of disruptive Def | 
863.8 Satan got preferable to gagging, handcuffing, and I 
shackling—use all these procedures with great 
caution " 
m2 "Haste makes waste" 
175 Wis. 2d 1 
(Ct. App. 1993) 
LIU C. Physical restraints n 
Se 2o, unusual circumstance 
27 Wis. 2d 92 (1965) 
‘St v Miller 1) To maintain order 
2011 WI App 34, 1 5 
331 Wis. 2d 732 
2) To prevent escape 
3) To prevent Def from 
Pre pond 4) Defs Atty and D 


290 Wis. 24 941 1995) ba 


St v Champlain. 
2008 WI App 5. 1 33 
307 Wis. 2d 232 


St v Miller 

2011 WI App 34, 4 11 
381 Wis, 2d 752 

St v Champlain 
2008 WI App 5 

307 Wis. 2d 232 


Harrell v Israel 
672 F2d 632 
(7th Cir 1982) 


St v Russ 
2006 WI App 9 
289 Wis. 2d 65 
(Anderson, J, 
concurring) 

St v Clifton 

180 Wio, 2d 673 
(Ct. App. 1989) 


St v Knighten. 
212 Wis. 2d 833 
(Ct. App. 1997) 
St v Simplot 
180 Wis. 2d 383 
(Ct. App. 1993) 


Recommendation 


ABA Stds—Trial by Jury 
$ 15-3.2(d) (1996) 


US v Van Sach 
453 F3d 694 
(Tth Cir 2006) 


Holbrook v Flynn 

106 S. Ct. 1340 (1986) 
St v Clifton 

150 Wis. 2d 673 

(Ct. App. 1989) 


Recommendation 


TE must be 
5) Determination of restraints in courtroom 


made by Judge, not police 


mine 
6) Even if Def does not object, Ct has duty to deterp 


necessity of restraint, if visible to jury 


7) Shackling may adversely affect Def's credibility as & 


witness 


D. Upon ordering Def restrained 


1) Exercise discretion, consider less restrictive ed 
alternatives, and state reasons for restraint on r 


2) Attempt to hide restraints from jury's view if possible 


Use “skirt” around counsel table 


3) At request of Defs Atty, give remedial instruction to 
jury to effect: “Such restraint is not to be considered 


in assessing proof and determining guilt” 


If Def is self-represented, give remedial instruction 
and ask during jury selection whether shackles will 
influence verdict 


8. Uniformed Security Personnel 


A. Use of uniformed security officers not inherently 
prejudicial 


B. State basis on record for use of any unusual 
security precautions 


CR 34: MENTAL DISEASE OR DEFECT 


Pretrial Procedure 
Trial Procedure ..... 
Commitment If Defendant Found N 
Defendant Committed to Institutional Care. 
Commitment on Conditional Release «....... 
Violation/Revocation of Conditional Release, 
Recommitment for Defendants s poni NGI 
on or After January 1, 1991... 2. dasscesssretassesuee 
Nonfulfillment of Conditional) Release, 
Recommitment for Defendants Adjudicated NGI 
Before January 1, 1991.......... eerie 
8. Reexamination of Defendants Adjudicated NGI 

for Offenses Committed on or After January 1, 1991 .. 
9. Reexamination of Defendants Adjudicated NGI 

for Offenses Committed Before January 1, 1991 

is governed by $ 971.17(8) ............. .. CR 34-22 
10. Expiration of Commitment Orders 


POR WNE 


A 


? 1. Pretrial Procedure 
St v Kazee A. Plea of not guilty by reason of mental disease or 
see E defect (NGI) usually made at time of initial 
(Ct. App. 1995) 
appearance in misdemeanor or at. arraignment in 
felony 


1) Although no statutory provision sets date by which 
plea must be made, plea must be entered sufficiently in 
advance of trial to permit not only suitable notice to 
prosecutor but also adequate time for implementation 
of procedures mandated by statute 


a. Ct may reject plea at later stage of proceedings 
upon balancing interests of Def with institutional 


§971.16(2) 
RMC Form CR-270 


. Ct may app 


hree physicians or 
Def 


oint one to t! » 
xamine 


psychologists, as the Ct experts, to € 


and testify at trial 


1) Ct to determine compensation 


a, Cty to pay 
submitted to Ct no later than 10 days 


2) Report must be 
red by Ct. 


before trial, or when ordei 
a. Ct to distribute copies of report 


« Defs 5th Amendment rights p: 

that any inculpatory statements 
psychiatric exams inadmissible in 
trial 


to Attys 
rotected by fact 
made during 
guilt phase of 


Def is incapable of expressing understanding of 
advantages and disadvantages of accepting 
medication or treatment and alternatives, OR 


e Def is substantially incapable of applying 
understanding of advantages, disadvantages, 
and alternatives to Def's condition in order to 
make informed choice as to whether to accept or 
refuse medication or treatment 


KS v Winnebago Cty (In NOTE: Explanation of medically unaccepted 
and unrecognized alternatives not required 


E. IF DA or Def hires own expert, report must be 
furnished to opposing side not less than 15 days 


before trial 


HE F. Orders for forced medications under $ 971.17 
962 FSupp 1192 
(WD Wis 1996) 


1) Section 971.17 is unconstitutional to the extent that it 
does not require 


a. Finding that inmate is dangerous in confinement 


b. Psychotropic medications are in inmate's medical 
interest given legitimate needs of institutional 
confinement 


c. Showing that less intrusive alternatives are not 
readily available 


d. Periodic review of medication decision 


e GAL not required 


2. Trial Procedure 


§ 971.165 A. Trial is bifurcated, with issues of guilt and 
responsibility addressed separately 


1) First phase identical to ordinary criminal trial 


Recommendation 


§ 971.165(1)(0) 


Sto Weber 
174 Wis. 24 98 
(Ct. App. 1993) 


‘Steele v St. 
‘97 Wis. 2d 72, 97-98 
(1980) 


f Def's pleas and that verdict 


of not guilty before 
plea of NGI 


Wis JI-Cr 602 


a. Jury to be informed o 
to be taken upon. plea 
introduction of evidence on. 


b. Give Wis JI-Cr 601 at start of trial; 
at end of guilty phase of trial 
c. Same jury for both pleas except 


of first phase become 


e fone or more jurors 
ors to determine 


unable to serve, remaining jur" 
second plea 

reversed on appeal but 
or Trial Ct vacates 
2nd plea 


e Ifjudgment on 2nd plea 
1st not, and case remanded, 
judgment as to 2nd plea but not 1st, 
may be determined by different jury 


n Defs mental 


d. Experts may not testify, based oi 
to form intent in 


health, on issue of Def's capacity 
guilt phase of trial 


e. If guilt established on first plea, Wis JI-Cr 
should ore evi introd 


603 


y 
St v Magett d. Ct may direct verdict against Def on issue of meni 


Hd ures responsibility if Def fails to present sufficient er 
St v Leach evidence to create a jury question when evidence 
Es m 2d 648, 663-64 viewed in light most favorable to Def 
Skee e. Although an expert may be helpful, favorable expert 
363 Wis, Ee testimony is not a prerequisite to finding a mental 
St v Magett. disease or defect. 
2014 WI 67, JY 41-44 
355 Wis. 9d 617 
Seu f£. Ot must inform jury of effect of NGI verdict 
e Def will be committed to custody of DHS and 
placed in appropriate institution unless Ct 
determines Def would not pose danger to self or 
others if released under Ct-imposed conditions- 
in lieu of criminal sentence or probation 
i) £. If Def NOT found NGI, Ct must enter judgment of 
conviction and impose or v 
pez M) « If Def found NGI, 
$971165(2) 
St v Koput 
142 Wis. 2d 370 (1988) 
$971.16(5) 


St v Lindh 
161 Wis, 2d 924 (1991) 


Stv Lindh 
161 Wis. 2d 324 (1991) 


8 971.1605) 2) 


3) 
4) 
St v Weber 
174 Wis. 24 98 5) 
(Ct. App. 1993) 
Enis v DHSS 
962 FSupp 1192 6) 


(WD Wis 1996) 


is of mental condition of Def at 


May include diagnos! 
f offense charged 


time of commission o' 


Def to appreciate 


nion as to ability of 
quirements 


May contain opii 
‘conduct or to conform to ret 


wrongfulness of 
of law 


May contain opinion on whether Def needs medication 
or treatment and whether Def not competent to refuse 
medication or treatment 


Evidence too highly prejudicial at guilt phase may be 
admissible at second phase, particularly if new jury 


ef needs medication 


May contain opinion on whether D: 
competent to refuse 


or treatment and whether Def not 
medication or treatment 


RMC Form CR-271 3. Commitment If Defendant Found NGI 


A. Ct must enter initial commitment order | 
after judgment 


§971.17(2) 
hearing held as soon as practicable 


1) If Ct unable to determine whether Def to be committed 
under institutional care or on conditional release 
immediately after trial, Ct may adjourn hearing and 
order DHS to conduct predisposition investigation 
using 8 972.15 procedure, supplementary mental 


examination, or both 


SS) a. If supplementary mental examination ordered, Ct 
may appoint one or more examiners having 

specialized knowledge determined by Ct to be 

appropriate to examine and report on iti 

Def 


b. In lieu of appointing e 


P 89711729 


897117020) Y 


$971.17(2)(6) e. 


8$97117(2)6) 


§ 971.172) 
j §971.17(2)(@) 
f 
l 
971.1789) 
l 
1 


B. Commitment order must specify 
or conditional release 


1) Ot may consider, 


g. Costs of examination paid by Cty upon order of Ct 


as part of costs of action. 4 


h. Within 10 days after examiner's report filed, Ct 
Wt hold hearing to determine whether ay 
commitment to be institutional care or conditio! 


release 


institutional care 


without limitation 


Nature and circumstances of crime 
ent mental condition 


a. 
b. Defs mental history and pres 
c. Where Def will live 

d. How Def will support self 


e. What arrangements available to ensure Def has 
access to and will take necessary medication 


beyond 


St v Wood 


2010 WI 17, 45 34-38 


323 Wis. 2d 321 


$971.10) 

St v Fugere. 
2019 WI 33, 147 
386 Wis, 2d 76 


Stv Yakich 
2022 WI 8 
400 Wis. 2d 549 
Stv CAJ 

148 Wis. 2d 137 
(Ct. App. 1988) 


8971.11(3)8) 


yusness finding 
? Boding i$ implicit in § 971.173) 


D. Period of commitment 


1) If Def found NGI for felony committed on or after July 
80, 2002, Def committed to DHS for period not 
exceeding maximum term of initial confinement (not 
including extended supervision) that could be imposed, 
plus term of confinement authorized by any applicable 
penalty enhancement gtatutes 


a. For Def found NGI for felony committed before July 
30, 2002, apply formula for misdemeanors in 
para. 2) below 


2) If Def found NGI for misdemeanor, Def committed to 
DHS for period not exceeding two-thirds maximum 
term of imprisonment that could be imposed, including 
periods authorized by any app! 

enhancement statutes 


found NGI for felony) 
by petition 


4) In multiple offense si 
commitment is define 


4, Defendant Co 


A. Ct must commit Def 
finds by clear and co: 
conditional release o 
risk of bodily t 


property damage 


ace Def in Winnebago or Mendota 


De B. DHS must pl 
Mental Health Institutes 
51: f | 
gene 1) DHS, with approval of committing Cy and Cty Dept 
under 8 61.42 or 8 01,497 may transfer care an | 


custody of Def to that Cty Dept 
a. Transfer subject to § 61.35 (See Probate, 
Mental Health Benchbook, 


Guardianship and, 


b 
| | MH 3) 
971. 
ees C. If Def not subject to Ct order finding Def not 
3010 WI 17 competent to refuse medication or treatment and if 
333 Wis. 2a 321 institution determines Def should be subject to such 
Ct order 


Ct motion for hearing on. 


1) Institution may file with 
nt to refuse medication or 


whether Def not compete! 
treatment 


a, Notice to Def, Defs Atty, and DA 


medication or 
, developmental 


alternatives explained, 


§971163) 5 


‘St v Wood. 
2010 WI 17, 44 34-38 
323 Wis. 2d 321 


Pilar 4) Periodic review of involuntary order required 
323 Wis, 2d 321 


§971.17(3)() 5) Report on which motion based must accompany motion 
and notice of motion and must include statement 
signed hy licensed physician that asserts 


a. Def needs medication or treatment 


b. Def not competent to refuse medication or 
treatment 


* Statement to be based on examination of 
individual by licensed physician 


6) Hearing must be held within 10 days after filing of 
motion 


a. Evidentiary hearing held before Ct unless DA, Def, 
and Defs Atty waive opportunity to present 
evidence 


b. Ifall waive, summary hearing held based on report 
accompanying motion 


c. At request of Def, Def's Atty, or DA, hearing may be 
postponed up to 20 days after motion filed 


§ 971.17(7)(@) d. On approval by Ct for good cause, testimony may be 
received on record by telephone or live AV means 


7) State must prove Def not competent to refuse 
medication or treatment by clear and convincing 


evidence 


$5137(9) D. Conditional transfers or discharges 


1) If director of institution to which Def committed judges 
Def not in such condition as warrants return to Ct but 
in condition to receive conditional transfer or discharge 
under supervision, director must report to DHS, 
committing Ct, and DA of Oty where Ct located, reason 
for such judgment 


a. If Ct does not file objection within 60 days after 
date of report, director may conditionally transfer 
Def to legal guardian or other person subject to 
rules of DHS and DOC 


CR 34-11 
(2023) 


a 


8513700) E. Home visits and leaves of absence 
ant home 


treatment facility may g" 
oses for 


1) Director of State 
ducation purp 


visit or leave for employment or e 
up to 15 days 
DOC of intent to 


a. Must notify committing Ct and 
days before 


grant home visit or leave at least 20 
departure of Def from facility 


971.17 same as 
person (see 


Guardianship, and 


$5161 F. Rights of Defs committed under $ 


Patients’ Rights in Probate, 
Mental Health Benchbook, 


1) Persons committed or transferred under § 51.35(3) or 

§ 51.37 or Ch 971 or Ch 975, or detained or commit 
and transferred to hospital may be 

y : locked facilities in 


b. May also be locked in rooms on unit-wide or facility- 
wide basis as emergency measure as needed for 
security 


* May only be authorized by director of unit or 
facility or designee and to be approved within 
one hour after it is authorized by director of 
MMHI or designee 


* Emergency isolation order may only be in effect 
for time needed to preserve order while dealing 
with situation and may not be used as substitute 
for adequate staffing 


* Status of each patient must be reviewed every 
30 minutes 


e Ifpatient in room without toilet, must be given 
opportunity to use one at least once every hour 


c. Each unit in maximum security facility at MMHI 
and in facility specified under $ 980.065 must have 
written policy covering use of isolation that ensures 


toilets in 


o not have 
portunity 


least once every hour, or more 


medically indicated 


— Except persons who d 
room must be given op 


detained 


i MMHI, or patient 
in legal 


514 
JOB) 5) Patient at Goodland Hall a 
or committed under Ch 980, or patient who is in. 
custody of or under supervision of DOC, may be subject 
to video surveillance or filmed or taped without 
consent, except not in bedrooms or bathrooms without 
consent unless patient is engaged in dangerous oT 


disruptive behavior 


i Stv Skomfer 
Ie 24304 a. Defis considered a prisoner within the meaning of 
i App. 1993) § 940.20(1) (battery by prisoner) 
1 $5161) 
i G. Def committed under § 971.17 may pring suit for 
damages 


1) Patient whose rights protected who suffers damage as 
RM of unlawful denial or violation of rights may 
zs x action against person, State, or any political 
si vision that unlawfully denies or violates right 


a. Patient recover actual dama; 
1 ges and exemplary 
damages of not less than $100 for aerator 
an reasonable actual Atty fees 


——ÓÓm 
Nee Kee 


a. May, in same action, seek damages and recover 
costs and reasonably actual Atty fees if patient 


prevails 


4) Use of grievance procedure NOT a prerequisite to 


bringing action 


RMC Form CR 278 5. Commitment on Conditional Release 


A. Ct must order conditional release unless Ct finds by 
clear and convincing evidence that release would 


pose significant risk of bodily harm to Def or others 
or of serious property damage 


$971.17) 


uU NO B. DHS and Cty Dept under $ 51.42 in Cty of Def's 
misa. residence must prepare plan that identifies 
treatment services, if any, that Def to receive in 


community 


1) Plan must specify who will be responsible for providing 
identified treatment and services 


897117(3Yd) 2) Plan must be presented to Ct for approval within 21 
days after Ct finding that Def appropriate for 
conditional release 


a. Unless DHS, Oty Dept, and Def request additional 
time 


§971.17(3)(e) C. Conditional release places Def in custody and 
control of DHS 


1) Pope to conditions set by Ct and rules established by 


D. Before releasing Def, Ct must notify municipal 
ptos dept and Cty sheriff for area where Def to 
reside 


1) Does not apply if written statement waivi 
notified submitted. eigen 


6. Violation/Revocation of Conditional Release: " 
Recommitment for Defendants Adjudicated NG 
19! 


nor anui 1. 


A. Violation of conditional release 


BS) 1) TEDHS alleges Def violated condition or mA Dy safety 
requires that conditional release be revoked, Def may 
be taken into custody under DHS rules 


;robable cause 


DW Apon 12 2) DHS “shall submit” statement showing P! 
S99 Wie 20957 — for detention and petition to revoke order for 
x A conditional release to committing Ct and regio office 


of SPD within 72 hrs after detention, excluding 
Saturdays, Sundays, and legal holidays 


| 

| 

| K ja A (00 & DHS may detain Def in jail or hospital, center, OF 
| sy facility specified by § 61.15(2)(d) 
| à 


alleged 


897117(7m) 

St v Klappe 

2021 WI App 5, 11 16- 
27, 395 Wis, 2d 743 


St v Mahone 
127 Wis. 2d 364 
(Ct. App. 1985) 


8971.17(3) (1987-88) 


b. Order Def placed in Winnebago: or MMHI until 
expiration of commitment or until again 
conditionally released. 


4) Postdiaposition relief may be sought by 


a. Postdisposition motion addressing issues not 
previously raised, such as judicial bias, or 


b. Direct appeal to address sufficiency of the evidence 


or issues already raised 


C. Minimum requirements of due process in 
revocation/recommitment hearings are 


1) Initial hearing to justify detention pending final 
commitment hearing 

2) Written notice of violation 

3) Disclosure of evidence against Def 


4) 
witnesses and evi 


5) Right to confront 
a. Unless Ct find: 
6) Neutral and deta: 


Written statement 
on and reasons fo 


been imprisoned 


others requires that conditional 


b. Safety of Def or 


release be revoked 


ef rocommitted to DHS 


2) Ct must. immediately order D 
o only in accordance 


discharge or releas 


a. Subject to 
17(2) (1987-88) 


with § 971. 
b. See Reoxaminati 


ion, Sees. 8 and 9, below 


St v Mahone 

127 Wis. 24 964 B. Minimum requirements of due process in 
(Ct. App. 1985) revocation/recommitment hearings are 
Initial hearing to justify detention pending final 


L 
commitment hearing 


2) Written notice of violation 


3) Disclosure of evidence against Def 


4) Opportunity to be heard in person and to present 


witnesses and evidence 


5) Right to confront and cr 


'oss-examine adverse witnesses 


b. Most recent release petition denied, 
c. Most recent order for conditional 1 


9) Director of facility at which Def placed may file petition 
for conditional release on Def's behalf at any time 
$orr1v) 3) Application made to committing Ct with notice to DA 


a. If Def files timely petition without Atty, Ct must 
serve copy on DA and refer to SPD for 
determination of indigency and appointment of Atty 

b. If Def petitions through Atty, Atty must serve DA 

eco) 4) Within 20 days after receipt of petition, Ct must 
appoint one or more examiners to examine Def and 

furnish written report of examination to Ct within 30 

days after appointment 


B. Hearing procedure 


$971.1:(7)(a) 1) Committing Ct must condue 
§97117(4)(a) 2) No right to jury trial 


3) Hearing must be hi 
appointed examiner 


a. Def may waive 


St v RAR i 
E b. Failure of Ct to 


(Ct. E 
One discharee from 


$971.17()() 


§971.17(7)(b) 


c. Present and cross-examine witnesses 
d. Have hearing recorded by Ct reporter 


», psychologist, OF 


EE) C. Exa tion of Def by phy! 
expert of Def's choice 


j examiner at 
1) Upon motion of indigent, Ct must appoint exami 
public expense 

e access to 
2) Examiner for Def or DA must have reasonable a 


Def for examination, and 


ds 
a. Access to Def's past and present treatment recor 


e 
H 
= 
$ 
Š 
È 
z 


b. Access to Defs patient health-care records 


S SLIORD 3) No testimony regarding mental condition of Def 
received from physician, psychologist, or expert 
summoned by Def unless | 


to DA not less 


a. Report of examination transmitted 
than 15 days before trial, and 


menyat 


b. Prosecution afforded opportunity to examine and 
observe Def if such opportunity seasonably 
demanded 


4) No testimony regarding mental condition of Def 
received from physician, psychologist, or expert 
summoned by State unless 


a. Written report of examination of Def transmitted to 
Defs Atty not less than 15 days before trial 


§971.17(4)(¢) Š i 

ru Fendi Bondal J) D. Sole issue is Defs dangerousness to self or others 
192 Wis. 2d 800, 633 

(1995) 

see also Foucha v 

Louisiana 

132 8C: 1780 (1992) 


1) State bears burden to show Def's continued. 
dangerousness by clear and convincing evidence 


2) Ct may consider, without limitation 


§971.17(4)(@) 


§ 971.17(3)(e) 


8971175) 


b. 


$i 


E. Two possible dispositions 


1) Order Def conditionally released. 


a. 


. Nature and circumstances of crime 


. How Def will support self 


Def’s mental history and present mental condition 


Where Def will live 


What arrangements made to ensure Def has access 
to and will take necessary medication 


What arrangements possible for treatment beyond 
medication 


DHS and Cty Dept under § 51.42 in Cty of residence 
of Def must prepare treatment and service plan, if 
any 

Plan must specify who is responsible for providing 
treatment and services identified 


Plan must be presented to Ct for approval within 60 
days after Ct finds Def appropriate for conditional | 
release | 


e Unless DHS or Cty Dept and Def request 
additional time 


. Ct must notify police dept and sheriff where Def to 


reside of conditional release unless notice waived in 
writing 


2) Recommit to DHS 


ime 


F. Petition for termination 


1) Def on conditional release, or DHS on Def's behalf, may 
petition for termination of order. atominen je 


a. May not be filed unless at least 6 


0 


toDA k 


notice 


e to committing Ct, 
Atty, ct must 


ion mad! 


2) Appl 
ithout 
If Def files timely petition WIPE for 
À and rofer to SPD FOr | of Atty 


a 
Serve copy dn of indigency and appoin 
b. If Def petitions through Atty, Atty must serve DA 
3) Ct must determine petition 88 timely as practicable 
4) Ct hearing only, no right to jury 
Jf or others 


is Def's dangerousness to 8° 


Stv Randall (Randall D 5) Sole issue 


192 Wie, 24 800, 833 
(1995) 


A eua 


a. State bears burden by clear and convincing egs 
evidence to show Def's continued dangero' 


6) Ct may consider, without limitation 
es of crime 


EF PRESENCE/ 


a. Nature and circumstane 
dition 


b. Defs mental history and present mental co 
ase 


MENTAL 


c. Defs behavior while on. conditional rele: 


d. Where Def will live 


e. How Def will support self 


£ What arrangements available for treatment and 
other required services after termination 


$57117() 9. Reexamination of Defendants Adjudicated NGI 
for Offenses Committed Before January 1, 1991 


is governed by § 971.17(8) 


$97117(2) (1987-88) A. Committed Def or DHS may petition for release 


1) Application made to committing Ct 


St ex rel Gebarski v 2) Ct trial or jury of six available 


Circuit Ct 
80 Wis. 24 489, 491 
(1977) 


3) Notice to DA. 


CR 34-22 
(2023) 


B. Hearing 


17(2) (1987-88) 1) Sole issue 


is Defa dangerousnoss to self or others 
St ex rel Gebarski 
v Cir Ct 


80 Wis. 2d 489 (1977 
| St v Randall 

(Randall IIT) 

2011 WI App 102, € 15 


336 Wis. 2 
Á d 
tandoll (Randall I) . State bears burden to show Def% continued — 
h Wie, 2488 Giro by clear, satisfactory, and convincing 
(Ct. App. 1998) evidence 
Stv Randall b. Ct may consider factors set forth in § 971.17(4)(d) 
(Randall IT) 
2011 WI App 102, 11 15- (2009-10) 
16, 336 Wis. 24 399. 
$51.20(16) 2) No hearing before 30 days after original commitment. 
3) Hearing at Ct's discretion if request between 30 and 
120 days after filing 
a. Ct, within 24 hours, must order examination to be 
completed within 7 days by appropriate Cty Dept | 
z 
4) Hearing must be held on petition for reexamination 3 
filed more than 120 days after last hearing on mental 
condition 
a. Held within 30 days after receipt of petition 
5) Testimony may be received by telephone or live AV 
means 
a. If Ct approves for good cause 
$971.1102) (1987-88) C, Three possible dispositions 


1) Order Def. discharged 


2) Order Def released. 


Ct may impose conditions 
pt and Cty sheriff 


;olice de 
unless 


| release 


icipal p 


b. Ct must notify mun. 
of conditiona 


ere Def to reside 
ved in writing 


whi 
notice wail 


3) Recommit to DHS 


ommitment Orders 


10. Expiration of C 


mmitted before Jan. 1, 


$972.17(0 0957-85) A. Persons whose offense co! 
1991—When maximum period for which Def could 


have been imprisoned if convicted of offense Fi 
charged has elapsed, Ct must order Def discharge 


D 

2 

8 

È 1) Subject to right of DHS to proceed against Def under 

3 Ch 51 

2 2) Ot may order DHS to proceed under § 51.20 

$ à. See Probate, Guardianship, and Mental Health 


Benchbook, MH 1 for $ 51.20 involuntary 
commitment procedure 


B. Persons whose offense committed on or after Jan. 1, 
1991. When maximum period for which Def could 
have been imprisoned if convicted of offense 
charged has elapsed, Ct must order Def discharged 


897117(5) 


1) Subject to right of DHS or appropriate Cty Dept to 
proceed against Def under Ch 51 or Ch 55 


a. Ct may order DHS or Cty Dept to proceed 


2) At least 60 days before expiration of commitm« 
Ee ent order, 


a, Committing Ct 
b, DA 
c. Appropriate Cty Dept 


CR 34-24 
(2023) 


CR 35: MISTRIAL 
Motion Directed to Sound Discretion of Court... 


1 
2. Before Declaring a Mistrial, Consider Alternatives 
3. Potential Grounds for Mistrial... e 
4. Before Granting Mistrial, Consider Whether Double 
Jeopardy Will Bar State from Retrying the Case ....... n CR 35-3 
1. Motion Directed to Sound Discretion of Court 
StuRoss s A. Ct determines whether, in light of whole 
endis tpe proceeding, claim of error sufficiently prejudicial 
to warrant new trial 
Stu Niewbarat B. Ct may conduct or allow voir dire of juror(s) to 
cud hei determine potential prejudice 
2. Before Declaring a Mistrial, Consider 
Alternatives 
So A. Not all errors warrant mistrial; “the law prefers 
191 Wis. 2d 501, 506, less drastic alternatives, if available and practical” 


512 (Ct. App. 1995) 


St v Copening 1) Continuance 
100 Wis. 2d 700 (1981) 


St v Moeck 2) Curative ins 


St v Troka 3) Withdraw 


3. Potential Ground: 


Am Fam Mut Ins Co 
v Shannon 
120 Wis. 2d 560 (1984) 


St v Broomfield 
223 Wis. 2d 465 (1999) 


St v Nienhardt 
196 Wis. 2d 161 
(Ct. App. 1995) 


St v Faucher 
227 Wis. 2d 700 (1999) 


2) Unauthorized view of scene 


] 3 f Ta 
3) Exposure to extraneous information not in reco 


: í A ch 
4) Communications or contacts with parties, witnesse 
or Attys 


5) Familiarity with parties, witnesses, or Attys 


6) Reading published articles about case 


C. Defense misconduct 


1) Improper questioning 


St v Fencl 
109 Wis. 24 224 (1982) 
limited by 

St v Sorenson 

143 Wis. 2d 226 (1988) 
St v Jaimes 


St v Debrow 
2023 WI 54 
408 Wis. 2d 178 


St v Seefeldt 
2008 WI 47, 1 19 
261 Wis. 24 383 


sterile 


5) Bliciting testimony alluding to Defs prior criminal 
history 
4. Before Granting Mistrial, Consider Whether 
Double Jeopardy Will Bar State from Retrying 
the Case 
A. Unless Ct finds “manifest necessity” to terminate 
trial over Def's objection, State is barred from 
retrying case 
1) “Manifest necessity’ means a “high degree” of 
necessity " 


2) Before deciding that 
mistrial, Ct sho 


a. Give parties 
consider less di 


St v Alvarado 
2017 WI App 53, 11 13- 
15,377 Wis. 2d 710 


9) Improper conduct of Def or counsel provokes mistrial 
and there is no alternative 


3) Defs introduction. of prejudicial evidence, not yet 
and there is no alternative 


ruled admissible by Ct, 


ary—and retrial 
hen Def objects to mistrial and: 


C. Mistrial not manifestly necessi 
barred—w! 


1) State seeks mistrial to gain unfair advantage over 


Def or to avoid itta 


St v Moeck 
2005 WI 57, 44.37, 43 
280 Wis. 2d 277 

St v Seefeldt 

2003 WI 47 

261 Wis, 2d 383 

St v Troka 

2016 WI App 35, 14 28— 
32, 369 Wis. 2d 193 


St v Copening 

100 Wis. 2d 700 (1981) 
St v Jaimes 

2006 WI App 93, 11 7-8 
292 Wis. 2d 656 

St v Bunch 

191 Wis. 2 501, 507 
(Ct. App. 1995) 


In general, manifest necessity test does not apply, 


j and Double Jeopardy Clause does not bar retrial, 


when Def successfully moves for mistrial based on 
reasons other than prosecutorial overreaching or 


laxness 


CR 36 
OTHER TRIAL PROBLEMS 


Pe pp 


Last-Minute Motions for Adjournment 


Stipulation by Def to Element of Crime.. 
Motion to Dismiss at Close of State's Case .......... CR 36-4 


Colloquy with Def about Testifying or 
Not Testifying 


Motion to Dismiss at Conclusion of 
All the Evidence 


Questioning by the Court ......... eee ... CR 36-5 
Sidebar Conferences ............- nemen gi 


r 


OTHER TRIAL PROBLEMS 


03 WI App 252, € 49 
Wis. 2d 694 


St v Fink 
195 2 
(Ct. App. 1995) 


St v Wallerman 
203 Wis. 2d 158 
(Ct. App. 1996) 
overruled in part by 
St v Veach 

2002 WI 110, 1 124 
255 Wis. 2d 390 


Old Chief v US 
117 SCt 644, 647 (1997) 
St v Veach 

2002 WI 110, 4124 

255 Wis. 2d 390 


St v Alexander. 
214 Wis. 2d 628, 651 
(1997) 


i0, 339-40 


1. Last-Minute Motions for Adjournment 


A. Ct has discretion whether to adjourn 


B. Witness unavailability 


1) 3 factors to consider 


Actual surprise that could not have been foreseen 


b. Whether contradictory or impeaching evidence can 
be obtained within a reasonable time 


Whether denial of adjournment will be prejudicial 


C. Def’s request for new counsel, see CR 3, Counsel 


2. Stipulation by Def to Element of Crime 


A. When Def offers to concede element of offense to 
avoid introduction of other acts evidence (referred 
to as Wallerman stipulation), Ct and State have 
discretion whether to accept such concession, even. 
if stipulation complies with Wallerman four-part 


test 


B. When evidence of prior conviction is necessary 
solely to prove element of prior conviction (a Def's 
status), Ct and State cannot refuse Def's offer to 
concede prior conviction 


Same rule applies in OWI context for evidence of Def's 
prior convictions, revocations, or suspensions under 
8 343.307(1) 


CR 36-3 


i 


972.10(4) 


St v Duda 
60 Wis. 2d 431, 439 
(1973) 

Si v Scott 
2000 WI App 51, ¥ 12 
234 Wis. 2d 129 


St v Scott 
2000 WI App 51, 19 
334 Wis. 3d 129 


St v Gebarski 
90 Wis 2d 754 (1979) 


3. Motion to Dismiss at Clo 


4. Colloquy with Def about Testifying or Not 


se of State's Case 


ite's 
A. Motion must be denied if, considering Sta 
evidence in the most favorable light, ar DOES 
adduced, believed, and rationally consi um PE di 
sufficient to prove guilt beyond a reasonable 


but should decide 


ruling, 
rto present 


B. Ct should not reserve 
ides whethe: 


motion before Def deci 

evidence 

challenge denial of motion on 

uces additional evidence; if pef 
nce is 


y of the evide 
sented, not just 


C. Def waives right to 
appeal if Def introd: 
presents evidence, sufficienc. 
determined on all the evidence pre 


the State's 


Testifying 


972.1044) 5. Motion to Dismiss at Conclusion of All the 


Evidence 
wed. mS Same standard applies as on a motion to dismiss at the 
À close of the State's case, but Ct considers all the credible 


evidence, not just the State's 


6. Questioning by the Court 


St v Carprue i : i 
SWIVAN Trial Ct may ask questions to clarify, not to advocate 
274 Wis. 2d 656 


7. Sidebar Conferences 


Sin McDowell A. Appellate courts discourage sidebar conferences, if 
erba HE no contemporaneous record is made 


CR 37: THE SENTENCING HEARING 


PIDAN 


Wis JI-Cr SM-34 


Wis Const art I, § 9m 
5 972.14(2m) 
$ 950.04(1v)(L), (m) 


(Ct. 5 
affá 210 Wis. 2d 670 
997) 


St v Divanovic 
200 Wis. 2d 210 
(Ct. App. 1996) 


Conducting the Hearing... 

Habitual Criminality (Repeater) Penalties . 
Persistent Repeater . 
Exercising Sentencing Discretion 
Read-Ins ......... 
Presentence Reports 
Stating Sentencing Decision 
Pronouncing Sentence for Fe 
12/31/99 and Misdemeanors Committe 
9. Sentence Credit. 
10. Restitution 
11. Judgment of Convictio 
12. Notice of Right to Appeal 
13. Stay of Execution ........... 
14. Return of Seized Property 
15. Reconfinement 


1. Conducting the Hearing 


lonies Committed After 
d After 2/1/03 


A. Ct must inquire whether DA complied with 
consultation requirements of victims’ rights la 


(See CR 1) 


B. Def must be present or any pi 
to appear by telephone or live: audi: 


But Def may waive by con 
despite Ct's warning ity 


C. Def has right to co 


D. Establish rep: 


THER TRIAL 
‘ROBLEMS 


ING 


ING 


SENTENCH 
HEAR 


— 


te PRR RENC, 


MENTAL 


s Atty i 


DA, Def, and Def 


wu) +. PSI must be available to DA, Def, ant 
ME P Pa ae sontencing; thereafter confide" 
152 Wis 
(Cu App. 1 
sections, additions, deletions 


1) Ask for cor 
2) See Sec. 6 below 
ment on any 


_ DA, Def’s Atty, and Def may make state 
t > the sentence 


$9214 

matter relevant to 
$9214) H. Statements by others 

BS ceased 
Wis Const art 1, § 9m. 1) Ct shall allow victim or family mernber of det areren 
Peg i G victim to make statement or submit written Sv 
to be read in Ct 
i tive 

§ 895.4502) 2) Ct may allow others, including a service tope it 
Sen i e conduct, to make o! 
i in cases involving abusive co 
(Ct. App. 1990) statements 


3) All statements must be relevant to sentencing 


Wis Const art I, § 9m 4) Ct may restrict Defs view of victim 
St v Payetie 
2008 WI App 106, $4 51— 
59, 313 Wis. 24 39 

5) Investigating officer breaches plea agreement by 


St v Matson 
epi E x requesting longer sentence than DA 
AE T: 6) Wounded officer speaking as victim does not breach 
SD ES plea agreement 

SCR 60.04(1)(g) & cmts i 

Se OP) feno I. Judge to consider all information properly 

alos presented on notice with opportunity to be heard 
2019 WI 51 

386 Wis. 2 703 

Si v Sko i i 

ELE p J. Quasi-administrative setting in which many trial- 
(Ct. App. 1989) like procedural safeguards do not apply 

Stu Scherreika i 

153 Wis. 24 510 1) Rules of evidence (other than Ch 905 privileges) do not 
(Ct. App. 1989) apply to sentencing 


CR 37-2 
(2024) 


St ee rel Le Febre v Israel 2) Def has due-process right to be sentenced on basis of 
medecin) accurate information f 
2001 WI App 245 ait 
248 Wis. 2d 162 b ] 


St v Rush 

en E UT 3) Exelusionary rule not applicable 

(Ct. App. 1988) 

$972.14) K. Ct must inquire of Def why sentence should not be 
pronounced 


L. Exercise discretion, see Sec. 4, below 


St v McReynolds M. Pronounce judgment and impose sentence, see Sec. 
2022 WI App 25 
202 Wis, 24 175 Cyne 
pet for rev denied 
ER N. State reason for sentencing decision in open court. 
2022 WI App 25 See Sec. 7 below 
402 Wis. 2d 175 
pet for rev denied 


1) Unless Ct determines not in Defs i 
! reasons in Def's prese 


2) If not stated in op 
writing 


$3973.176(D O. Inform convicted 
possession of firea 


$973.0335 P. Inform convicted fe 


conviction is for v 
§ 941.291(1)(b) 


§ 913.04119) 


§ 165.77(4) 


§973.12(1) 


§ 939.62 
St v Hopkins 
168 Wis. 24 802 (1992) 
St v Wittrock 
119 Wis, 2d 664 (1984) 


§973.12(1) 

Stv Farr 

119 Wis. 2d 651 (1984) 
$346.65(2) 

Stv Wideman 

206 Wis, 2d 91 (1996) 


St v Flowers 
221 Wis, 2d 20 
(Ct. App. 1998) 


2. Habitual Crimin: 


enalties 


ality (Repeater) P 


y conviction or 3 
in 5 years preceding 


uires a felon: 
ime in actua con! 


A. Enhancer req! 
misdemeanor convictions 
current crime, excluding ti 
serving a sentence 

1) "Serving a sentence” includes time spent on ^ parole 


hold. 
9) Convictions under Chs 341-349 


for enhancement 
41-349 can be enhanced by 
341-949 


cannot be used a* basis 


3) Crimes under Chs 3: 
convictions not under Chs 


(1) must be 

ion of Def or by 
before imposition d 
earing) 


B. Repeater status under $ 973.121 


established by person: 
evidence at sentencing 
sentence (if not establishes 


Jef whether Def admits 


al admissi 
hearing 
d at plea hi 


to repeater 


Uncertified copy of prior judgment of conviction — 


St v Saunders d. d iud of 
2002 WI 107 ffice, but certified judgment of conviction 

1 may suffice, PS a 
PEEL) remains beat evidence 
Si v Bonds « CCAP report (from WOCA website) may not be il 
2006 WI 83 usod | 


292 Wis. 2 344 

Witte v US C. Enhanced penalties for habitual criminality do not 

lee violate double jeopardy as additional penalties for 
earlier offense 


D. 3-strikes law is not cruel and inhuman and does not 


St v Block 
222 Wis, 24 586 
e abridge separation of powers or violate equal 
Ss pages. : protection, nor is it arbitrary in creating a class of 
205 Wis. 2d 423 offenses 
(Ct. App. 1996) 
St Latin E. 2-strikes child sex offense law (§ 939.62(2m)) does 
Ee vis. cy not offend substantive due process 
affa, 2003 WI 7 
259 Wis. 2d 13 
$939.62 F. Habitual criminality (repeater) statutes do not 
d authorize Ct to impose 2 separate tences f 
119 Wis. 2d 612 (1984) offense; impermissible to i 
‘St v Upchurch offense and the other re; 
| 101 Wis. 2d 329 (1981) 
St v Harris 1) Sec, 939.62 inapplical 
ides i sentence greater than. 
offender 
St v Martin. G. Repeater allegation ca 
162 Wis. 20 863 (199) entered not guilty ple 


that does not contain 


1) If repeater allegation 
reappear in informati 


H, “Prior conviction" foi 
provisions occurs upo 
before sentencing 


$973.02). 
nske 


$973.01702) 


$973.017)) (8d) 
89730170209) 
$972.017(2)(ak) 
§973,017(2)(b) 


Bastian v St 
54 Wis, 2d 240 (1972) 


increases 


J. Enhancer 
I length of enhance 


and overa! 
§ 973.01(2)(c)1. not applic: 
K. Repeat criminality (§ 989.62) 0 
subsequent drug offense 
applied, but not both 


3. Persistent Repeater 


A. Ct must make own finding 
comparable to Wis serious fel 


4. Exercising Sentencing Diser 


A. Proper considerations 


able to 


r second or 


(8 961.48) enhance 


that out-of-state ©) 


jony 


etion 


rime is 


A 


St v Von Loh 
157 Wis. 24 91 
(Ct. App. 1990) 


Sto Frey 
2012 Wi 99 
343 Wis. 2d 358 
St v Leitner. 
2002 WI 77 
253 Wis. 24 449 
Stv Von Loh 
157 Wis. 2d 91 
(Ct. App. 1990) 


St v Schordie 
214 Wis. 2d 229 
(Ct. App. 1997) 


4) 


b. Offender needs correctional treatment availal 
only if confined (community rehabilitation. 
exhausted) xit ze VAGUE gk ¥ 

WOT Cow we 

c. Undue depreciation of seriousness of crime if 

probation granted 


Other factors 


a. Read-ins, see Sec. 5., below 


b. PSI, see Sec. 6., below 

History of criminal offenses, including pending 

charges 

d. History of undesirable behavior patterns, including 
dismissed, uncharged, or unproven offenses or facte 


underlying expunged offenses, and including 
conduct for which Def was acquitted, if relevant 


e. 


Acts resulting in prob: 
result in convictio: 


f. Defs personality, 
g. Vicious or aggravate 
Degree of Defs 


nt inform: ation 


Wis Const art 1, § 9m Tf victi: their relatives pres 
Stv Si b; o. Ifvictims or their re p sent 
220 Wis. 24 720 regarding victim's good character, Def may pre 
(Ct. App. 1998), aff'd, victim's criminal record 
227 Wie. 2d 495 (1999) 
be relevant 


e Victim's character, good or bad, may 


. Rehabilitative needs of victim 


s and 


$972.15) q. History of Juv delinquency adjudication: 
contacts short of adjudication 


St v Loomis 
S vienam ae 
EA 


St v Loomis 
2016 WI 68, 4 74 
371 Wis. 2d 235 


St v Loomis 
2016 WI 68, 19 93-95 
371 Wis. 2d 235 


St v Loomis 
2016 WI 68, € 99. 
371 Wis, 2d 235 


Si v Samsa 
2015 WI App 6, Y 13 
359 Wis. 24 580 


Sucve 
153 Wis. 2d 145 
(Ct. App. 1989) 


e Caution: Ct must consider that COMPAS merely 
identifies groups of high-risk offenders, not any 
one particular high-risk individual Hm 

Caution: COMPAS risk assessment may not be 
used as an aggravating or mitigating factor in 
determining severity of the sentence, nor to 
determine the gross length of sentence 


e Caution: Ct must explain the factors in addition 
to a COMPAS risk assessment that 
independently support the sentence imposed 


e Note: Ct may accept portions of COMPAS 
assessment and reject others 


5) Weight given each relevant factor particularly within 
wide discretion of Trial Ct 


a, Erroneous exercise of discretion when sentence 
excessive and unusual and so disproportionate to 
offense committed as to shock public sentiment 


6) Nota violation of di 
deny access to Ji 
preparation for or d 


7) Ct must impose DN. 


a, Must be applies 


Scales v St 
64 Wis. 2d 485 (1974) 


Williams v St 
79 Wis, 2d 235 (1977) 


Stv Goodson 
3009 WI App 107 
316 Wis, 2d 598 
Stv JEB 

161 Wis, 24.655 
(Ct. App. 1991) 

‘St v Tarantino 

157 Wis. 2d 199. 
(Ct. App. 1990) 


St v Fuerst 
181 Wis. 2d 903 
(Ct. App. 1994). 


Stu Betters 
2013 WI App 85 
349 Wis. 2d 428 
St v Peebles 

2010: 156 
330 Wis. 2d 243 


dmt 


Bt v Alexander. 
201b WI — — 
360 Wis, 20202 — 


4 Lin 


Stu Salas 
2016 WI 56, 11 25-35 
370 Wis. 2d 264 — 


£^ "ada aed Doe n^ oen Te 


dum 


ag Die 


B. Impro) 


per considerations 


1) Refusal to testify at sentencing hearing 


2) Exercise of constitutional rights 
“I never give 
or “If revoked, 


3) Preconceived sentencing policy, e.& 
probation for this type of offense... 
you'll get the max!” 


Ct not required to take ABA guidelines into 


4) 
consideration 


tention or sentence credit for 


5) Length of pretrial de 
Def of sentence credit 


purpose of depriving 
6) Defs refusal to acknowledge guilt as only or primary 
factor 


'onsecutive sentences ^" 


C. Imposing concurrent or c! Kg 
8973.15(2)(8) 1) A sentence may be concurrent with or consecutive to 
any other sentence imposed at the same time or 
previously 
St v Szulczewski a. Asentence may be concurrent with or consecutive 
dE Ne SUD to an NGI commitment in another case 
rev'd on other grounds 
216 Wis, 24 495 (1998) 
St v Harr 
211 Wis. 2d 584 
(Ct. App. 1997) 
e Ct must determine whether NGI commitment 
constitutes “legal cause” to stay sentence 
Se 2) Whether to impose concurrent or consecutive sentences 
(Ct. App. 1991) rests within discretion of Ct 
a. No specific guidelines adopted in Wis 
Het b. Ct should indicate whether concurrent or 
(Ct. App. 1994) consecutive i -a 
St v LaTender 3) Same factors that apply to le 
ioc LIS) apply to whether sentences 
a. Gravity of offense 
b. Character of Def 
c. Need to protect publi 
FERATA 4) Sentence may be made 
lis. E 
(Ct. App. 1988) failure to pay fines or 
p 8 5) Consecutive sentences cay 
v 
125 Wie. 24 216 imposed sentence or e 
(Ct. App. 1985) 
Sota: 6) Sentence of confine 
(Ct. App. 1997) sentence imposed and 
PAST - 7) Second sentence is 
statute or judicial de 


292 Wis. 2d 716 


Stv Coles 
208 Wis. 2d 828. 
(Ct. App. 1997) 


St v Reynolds 
2002 WI App 15 
249 Wis. d 798 


Si vJones 
WI App 259 
288 Wis. 2d 476 


Sic Frey 
2012 WI 99 
343 Wis. 24 358 


‘Mallon v St 
49 Wis. 24 185 (1970) 


Austin v St 

49 Wis. 24 727 (1971) 
ABA Stde—Pleas of 
Guilty § 14-3.3 (1999) 


RWS v St (In Int of RWS) 
162 Wis, 24 862 (1991) ) 


oncurrent OF 


tence is c a 
e recor 


unclear whether sen! / 
nt of Ct and entàr 


8) If 
cutive, eonsider inte: 


conse 
p. Imposing sentence after revocntion of probation 
other than original 
t acquaint self witl 
teneing rationale 


ge presides 


| sentenci Jud 
sentencing iod 


1) IfJudge r 
s/he mus h trial testimony: 
original se 


a. Not necessary in reconfineme: nt hearing 


5. Read-Ins 


pulate with Def to read additional 


A. DA may sti 
offenses into reco’ 


uncharged or dismissed 


prosecute those offenses 


1) DAagrees not to 
osing sentence 


2) Ctmay consider those offenses in imp! 
upon conviction of charged offense 


3) Should be read in on record. 


admissions by Def that he or she 
offenses and should not be deemed 


5 Fal y 


Recommendation 


§ 973.042(2) 
St v Schmidt 
2021 WI 65 

397 Wis, 24 758 


‘St v Jones 
2021 WI App 15 
396 Wis. 24 602 


Recommendation 
St v Straszkowshi 
2008 WI 65 

310 Wis. 2d 259 


Stv Skaff. 
152 Wis. 24 48 


(Ct. App. 1989) 


Btv Perez 
170 Wis. 24 130 
(Ct. App. 1992) 


St ex rel Oliver v Guolee 
179 Wis, 2d 376 
(Ct. App. 1993) 


erstanding of Ct, counsel, and Def, read- | 
reduced to writing and submitted to Ct on 


8) For clear und 
ins should be 
separate document 


Include underlying facts 


pornography charges may be counted 
500 per-image surcharge 


9) Read-in child 
when imposing the $i 


ted for a dismissed complaint or a dismissed 
but read-in complaint with no restitution must be 
returned in full and cannot be used for restitution, 
fines, or costs in a separate complaint 


Ct should establish that Def 
acknowledges responsibility for read-ins, that read- 
ins may be considered in sentencing, and that Def 
accepts responsibility for restitution regarding 
read-ins 


10) Bond pos! 


B. In plea colloquy, 


6. Presentence Reports 


A. May be ordered in Ct's discretion 
in certain specified misdemeanors 
A Fi GELT r 
1) DOC may, upon Ct reque: 
misdemeanor in which 
because of repeater stat 


B. Def has due-process right 
sentencing notwithstan: 


1) Ct may preserve confide 
who provides informa! 


a, Ctshould state on 


8972.15(4) 


8972.15(4m) 
St ex rel SPD v Ct of 


Appeals (In re St v 
Buchanan) 


be confidential after 
pecific au 


d only upon s 


C. PSI shall 
pe release 
Ct, EXCEPT: 


1) DAand Defense counsel may have and keep copy of 


PSI 


sented Def may view PSI 


2) Self-repre! 
to review PSI to refut 


a, Includes right 
report 


e no-merit 


3) Victim may view all sentencing recommendations in 
the PSI and any portion of the PSI that contains 
information pertaining to the victim 


Stv Bush 


158 Wis. 2d 458 
(Ct. App. 1990) 


St v Mosley 
301 Wis. 2d 36 
(Ct. App. 1996) 


St v Gallion 
2004 WI 42 
270 Wis. 2d 535 
St v Ziegler 
2006 WI App 49 
289 Wis. 2d 594 


St v Whitaker 
2022 WI 54- 
402 Wis. 2d 735 


9) Def waives objection to incorrect i 


not correcting information at 
hearing on motion to modity 


ay Be 


8) Not erroneous exercise of discretion to rely on 
uncontested facts in PST 


! Gnd 


7. Stating Sentencing Decision Reasons 
A. Ct must 


1) Specify objectives of sentence, among which may be 


a. Protection of community 


c. Rehabilitation o 
d. Deterrence of 


2) Describe relevant fa 


3) Describe factors 


§ 973.0335 


8975.049(3) 


Edelman v St 
52 Wis. 2d 613 (1974) 
St v Foellmi 
57 Wis. 2d 572 (1973) 


Scott v St 
64 Wis. 24 54 (1974) 


d. If violent felony (§ 941 2910): body armor 
and penalty 


prohibition 
7) In any case with a no-contact condition ander 5 
$ 973.049, Ct must include the prohibition in the 


judgment of conviction 


8) Impose mandatory minimum term of initial 
confinement of three years for child pornogra 
§ 949.12(1m) and § 939.617 


phy under 


B. Improper sentences 


1) Cthas no authority to set minimum term 
2) Ct may not sentence with mental reservation to review 
sentence to determine effect of imprisonment 


3) Ct has no authority to increase sentence based solely 


on reflection 
a. But Ct can correct concurrent/consecutive error on 
same day, resulting in i sentence 


b. Ct cannot correct concurrent/consecutive mistake of 
law 4 months later z 


$975.01). 


$975.01) 


§ 973.01(2)(@)1-6. 


§9 


3.01(2)0)10. 


RMC Form CR-234 
$973.01(8)(8)1. 

$ 973.01(8)(2)2. 

$973.01(5(8)8. 


5972.018)(8)4., 
$202.113(3) 


8. Pronouncing Sentence for Felonies Committed 


After 12/31/99 and Misdemeanors Committed 
After 2/1/03 


A, Pronouncing A bifurcated sentence—not life 
sentence 


1) Required for any felony committed on or after y 
December 31, 1999, and any misdemeanor committed 


on or after February 1, 2003 


2) "Total sentence length = Period of initial confinement + 
period of ES 


a. For all offenses, ES must be greater than 25% of 
period of initial confinement, except 


e Classified felonies (Class B through Class I) also 
have maximum terms specified by statute 


b. For all offenses (except for specified classified 
felonies or punishable attempt to commit classified 
felony), period of confinement must not be more 
than 75% of the total length of sentence: 


e Example: 5th offense OWI, maximum of 5 years, 
confinement must be no more than 3.75 years 


3 


Ct must inform Def in writing of following 
a. Total sentence length 


b. Initial period of confinement 


^ 


Length of ES 


d. Bad time consequences 


* Length of confinement time will be increased. 
ES time will be decreased accordingly 


c 


. Segregation consequences 


f, Consequences of frivolous ciyil suit or false evidence 


§ 978.01(8)(a)5. g. Consequences of violating ES 


e Return to confinement for up to b 


sentence. No credit for street time 


alance of total 


DS h. Eligibility for Challenge Incarceration Program 
St v Steele oy (CIP) (boot camp) 
2001 WI App 160 
246 Wis. 2d 744 

fore 
200 tion of sentence served be 
2004 WI App 59 e Ct may order portion of s 
270 Wis. 2d 695 GIP 


8973.01(8)ag) i. Eligibility for Earned Release Program (ERP)! 
re Substance Abuse Program (SAP) 
eO e Ct may order portion of sentence served before 


2004 WI 297 
277 ASQ, ERP 


Def must serve mandatory minimum period of 


St v Gramza : 
confinement despite completing SAP 


2020 WI App 81 
395 Wis. 2d 215 


§ 973.0166) 


St v Hoppe 
2014 WI App 51 
354 Wis. 2d 219 


b. ES eligibility at 


§ 973.014(1g)(a)2. 
§973.014(1g)(a)3. c. No BS eligibility 
pS 
8973.014(19) 3) Ct must inform Def of 
$302.114(3)-(5) | vett € 
RMC Form CR-235 
a. Bad time consequences 
e Length of confinement time will be increased. 
ES time will be decreased 
b. Segregation consequences 
c. Consequences of frivolous civil suit or false evidence. 
d. Procedure for petitioning for release to ES 
St v Volk C. Imposing a sentence with enhancer(s) 
2002 WI App 274 
258 Wis. 2d 584 
1) Enhancer applies only t 
§ 973.155 d 
Ce SM-34A 9, Sentence Credit 
Recommendation A. Ct should make spe 
credit in judgment o 
Se Vile 1) Defhas burden of show 
hs. 4 
(Ct. App. 1995) and conduct for whic 
RUM 2) Offender’s status 
233 Wis. 2d 40 purposes when o 
leaving that statu: 
pa pae B. Credit given f 
2010 WI 77. given for 
327 Wis. 2d 1 
v Boett 
144 Wis. 2d 86 (1988) 


75 Wis. 2d 244 (1977) 


St v Trepanier 
3014 WI App 105 
357 Wis. 2d 662 


Stv Boettcher 
144 Wis. 2d 86 (1988) 


sias t 
PU 
pound 


* ed v vy 


a, Credit granted for sentenci 
in custody for civil contempt p 
consecutive 


if Def also in cu 
urge, D! E Ot ordering 8° 
to contempt 


2) Being tried 


3) Awaiting sentence 
federal oF state) 


ole hold (whether 


4) On probation or par 
for same course of conduct 88 that resulting in 
conviction in question, if ‘concurrent sentence 18 
imposed 
5) Secure custody pending waiver hearing credited 
against sentence 
6) Secure custody following Juv commitment for violation 
of aftercare supervision, even though arising out 
same course of conduct 
ent in jail as condition 


7) Def entitled to credit for time 8p! 
ofprobation — 


g 


St v Koniny 

2020 WI App 30, 1 10 
392 Wis. 2d 311 

St v Johnson 

2018 WI App 2 

379 Wis. 2d 684 


St v Kontny 
2020 WI App 30, § 12 
392 Wis. 2d 311 


Wilson v St 
82 Wis. 2d 657 (1978) 
St o Wolfe 

2001 WI App 66 

242 Wis, 2d 426 


St v Boettcher 
144 Wis. 2d 86 (1988) 


Stv Rohl 
160 Wis. 2d 325 
(Ct. App. 1991) 
St v Morrick 

147 Wis. 2d 185 
(Ct. App. 1988) 


St v Beets 
124 Wis. 2d 372 (1985) 


St v Abbott 
207 Wis. 2d 624 
(Ct. App. 1996) 


Stv Chapman. 
175 Wis. 2d 231 


(Ct. App. 1993) 


Stv Seeley 
212 Wis. 2d 75 
(Ct. App. 1997) 


Stv Cobb 
135 Wis, 2d 181 


credit for each calendar day — 
pent at least part of the : 


C. A day of sentence 
during which Def 5i 


custody 


D. Credit not given 


1) The day of sentencing is not a day of credit 


2) If sentences consecutive, Def to receive credit on first 


sentence 


ed is for crime that resulted 


a, Even if sentence impos t 
ggered probation revocation 


in probation hold or tri 


8) If sentences independent of each other and served at 


different times, dual credit not allowed 


sentencing on revo 
credited against lats 
offense 


5) DIS confinement 
against sentence o 


6) Life-means-life 
Dec. 31, 1999, § 9 
not require pre: 


eligibility date 


8) Time spent in tr 
credited unless I 


St v Demars 
119 Wis. 2d 19 
(Ct. App. 1984) 


or detainer from ® iF 
ction if Def 


t 
jufficient conne 


est warren 
n another offense not 8 
held on other grounds 


10)U. nexecuted 


Cty o 
is being 


1) Time jn Juv institution that w‘ 
even if no new crime 
12) Good time earned on probationary condition. time 


19) Credit for time spent at liberty after mistakenly 
released from incarceration 


ction and 


vacated convi: 
e of conduct 


sentence that is not part of the same cours 

E. Def to receive day-for-day credit for all jail time 
against total incarceration for same course of 
conduct for whic! ely sentenced 


14) Incarceration for a prior 


F. Credit given f 
and read in 


2) Restitution serves penal goals of 
> punishment, and deterrence — 


Sto Muth 
2020 WI 65 


392 Wis. 2d 578 
‘St v Walters. 
224 Wis. 2d 897 


(Ct. App. 1999) 

Sr v Dugan 

193 Wis. 2 610 
(Ct. App. 1995) 

a. Advisement during plea colloquy not required 


3) Can be in addition to any other penalty 


§ 973.2001) 4) Permitted for read-ins 


St v Cleaves 
181 Wis. 2d 73 
(Ct. App. 1993) 


5) Payable to 
§ 973-2001) a. Victim or victim's estate 


e “Victim” in § 973.20 includes direct victims of 
334 Wis. 2d 415 ed and may include governmental entities, 
an à 


§973.20(11%a) DE 


§ 973.20(10)(a) 


i ‘thi i ime 
a. Can be payable immediately, within specified t 
or in specified installments 
b. Payment period cannot be longer than end ote 
probation, parole, oF extended supervision ) 
c, Ot may order deduction of percentage of prison 
d gifts during initial confinemen! 


wages an! 
Civil settlement does ni 
restitution order unless double recovery wo 
But civil settlement may bar enforcem! 

judgment converted from criminal restitution order 


8) 


B. Restitution hearing 


1) DA must attempt to obtain information regarding 
amount of loss suffered by any victim as result of the 
crime 


2) Factors to be considered 
a. Amount of loss suffered by victim(s) 


St v Walters 
224 Wis, 2d 897 
(Ct. App. 1999) 


St v Muth 
2020 WI 65 
392 Wis. 2d 578 


St v Szarkowite 
157 Wis. 2d 740 
(Ct. App. 1990) 


§ 973.200140) 
Stv Sweat 
208 Wis. 2d 409 (1997) 


St v Knoll 
2000 WI App 135 
237 Wis, 2d 384 


§973.20(13)(c) 
St v Krohn 
2002 WI App 96 
252 Wis. 2d 757 
Stv Evans 


2000 WI App 178 
238 Wis. 2d 411 


4) Burden on Def to prove special damages in a 
between general and special damages — | 


Special damages are excluded from restitution only if 
enumerated in a civil settlement 
5) Burden regarding financial resources, earning ability, 
and needs of dependents is on Def 


6) Def may assert any defense that could be raised in civil 


action 


a. Except criminal, not civil, statute of limitation 
applies 


b. Contributory negligence not a defense to restitution 


7) When restitution ordered but amount unable to be 
determined, 4 options: 


. Order restituti 
of sentence or 


395 Win 2 8) If Def fails at sentencing to object to restatuu y 
der such restitution to be $ 


196 Wis. 2d 36 à 

(Ct. App. 1995) indicated in PSI, Ct may or 
paid 

§ 973.20014) 9) Procedural rules 


Parties in interest have right to be heard, present 


ae 
evidence, and cross-examine witnesses 


b. No right to jury trial on amount of restitution 


St v Dziuba 
148 Wis. 2d 108 (1989) 
rules of 


Ct, arbitrator, or referee may waive 
dence (except 


practice, procedure, pleading, or evii 
matter of privilege) 


e 


unless good cause shown 
§ 807.13 


d. Discovery not available 


e. Def may participate by telephone under 


peated T 00-day restitution determination period is directory 
not mandatory 


§ 973.20(2)(am) 
Stv Stone 

2021 WI App 84 
400 Wis. 2d 197 
St v Kennedy 
190 Wis. 2d 252 
(Ct. App. 1994) 


St v Johnson. 
2005 WI App 201 
287 Wis. 2d 381 


St v Gibson. 
2012 WI App 103 
344 Wis. 9d 220. 


$973.20(4) 


§973.20(5)(a){0) 
St v Rouse 
2002 WI App 107 
254 Wis. 2d 761 
St v Holmgren 
229 Wis. 2d 358 
(Ct. App. 1999) 
St v Anderson. 
215 Wis. 2d 673 
(Ct. App. 1997) 
St v Handley 
173 Wis. 2d 838 
(Ct. App. 1993) 


Stv Brown 
174 Wis. 2d 550 
(Ct. App. 1993) 


St v Muth 
2020 WI 65 
392 Wis. 2d 578 


St v Lasecki 
2020 WI App 36 
392 Wis. 2d 807 
St v Stowers 
177 Wis. 2d 798 
(Ct. App. 1993) 


b 


BE. 
b. Reasonable repair or replacement cost 3 l pu 
fair market value of property at time stolen — 


e. Ct may consider victim's lost profits 


d. Def may be liable for full amount of insurance claim 
paid (and for deductible) despite subsequent 
recovery of stolen car 

3) Bodily injury: Necessary medical and related services; 
cost of necessary physical and occupational 
rehabilitation; lost income; payments to ensure duties 
of victim/homemaker are continued until victim can 
resume duties 


4) Death: Necessary funeral and related services under 
§ 895.04 


5) In alle cases: Suge but not. general demas asin svt 


6) Tuition for victi 


7) Victim’s spou sí 


D. Losses that maj 
1) General da 


St v Hufford 
186 Wis. 2d 461 
(Ct. App. 1994) 


St v Loe 


St v Torpen 
2001 WI App 273 
248 Wis, 2d 951 


St v Oakley 
2000 WI 37 
234 Wis. 2d 528 


St v Storlie 
2002 WI App 163 
356 Wis. 2d 500 


$973.20 


$973.20(11)(c) 


§ 304.074(3m) 


$7193()(8)7m. 
§ 71935 


§ 969.0266) 
§ 969.03(4) 


$973.20(12) 


CR 37-28 
(2024) 


2) Interest 5 


3) Expenses incurred by non: victims 


on in unrelated cases 


4) Outstanding restituti 


E 


5) Finesin unrelated cases 


EN, se of law 
6) Collateral expenses incurred in no? mal cours 


enforcement 


E. Payment of restitution 


nt to DOC if Def sentenced to pr' placed on 


1) Payme: json or 


probation 
a. Ct shall require Def to authorize DOC to collect, 
amount or 


from wages and Defs prison account, an. 
a percentage DOC determines is reasonable for 


payment to victims 
2) Payment to Clerk of Ct if Def not placed on probation, 
not sentenced to prison 


3) 5% surcharge on. restitution for collection by either 
Clerk or DOC 


4) DOC may not collect. supervision fee until restitution 
has been paid in full 


5) Restitution may be collected by tax intercept and state 
debt collection 


6) Use bail for restitution and judgment 


F. Form of order for restitution 


1) Single order covering all payments and 
due under § 304,074 E ai 


St ex rel Bryson v Carr 
2022 WI App 34 

404 Wis. 2d 307 

St ex rel Ortiz v Carr 
2022 WI App 16 

401 Wis. 2d 450 


$975.25) 


§ 973.09(3)(b) 


§ 973.20011) 


§ 972.13 
RMC Form CR-204 


b. Costs ú 


EIN. B Lo 
e. Fees oa cmt 
d. Surcharges 
ater to include coste for legal 


2) Order can be revised li 
representation by private Atty 
due under § 304.074 

3) Ct may order deduction of percentage of prison wages 
and gifts during initial confinement for restitution and 

Ct fees 


under § 977.08 or fees. 


G. If ordered payments not made 


1) IfDef not on probation, parole, or ES, restitution 


enforceable as a civil judgment or under Ch 785 


2) If Def on probation 


conviction and order for 


Sero C. Copy of judgment of 
any prisoner 


restitution to accomp: 
1) Transcript of sentencing proceedings filed with 
institution within 120 days 


“Sentenced Offender ud Doc 


D. Ct may submit 
viction" to prov! 


copy of “Judgment of Con’ 5 
with sentencing information and recommendations 
on treatment needs of Def 

EMG Fame Chast 12. Notice of Right to Appeal 
ESDS A. Required by statute no matter what plea or 
sentence 
Stv Argiz 
101 Wis. 24 546 (1981) B. Method 
973.18 5 
s 1) Give Def two copies of appeal rights 


2) Have Def sign and date acknowledgment that Def 


§973.15(8) 


AERA 
16 Wis, 2d 495 


2) Under § 973.09(1)(a) for probation, or 
8) For not more than 60 days, for any reason Ne 
a. Does not apply to 3rd and subsequent OWI 


convictions 
5968.20 14. Return of Seized Property 
§ 968.200, (1g) A. Generally, person entitled to possession may 


petition for return of seized property if 


1) No longer needed as evidence, or 


2) Proceedings completed 


$:96520(1m) B. Dangerous weapon or ammunition 


1) May not be returned to person who used itin crime - 


2) May be returned to 
and did not consent to 


18 USC 922(¢)(9) 3) Firearm or ammunit 
ALS with a conviction fo) 
364 Wis. 2d 491 violence 

$968.20(1g) C. Contraband may no 

St v Voshart 

89 Wis. 2d 419 (1968) 

$971109 D. Ct may freeze or seiz 


with financial explo: 
conviction 


15. Reconfinement 


A. Is akin to sents 


Stv Brown 
2006 WI 131 
298 Wis. 2d 37 


C. Ct should consider and explain relevance of factors, 


including 


N 


1) Recommendation from DOC 
2) Nature and severity of original offense 


3) Institutional conduct record 
4) Conduct and nature of violation of terms and conditions 
during ES 


5) Amount of incarceration necessary to protect public 


stent 


6) Minimum amount of confinement that is consis 5 
ani 


with protection of public, gravity of the offense, 
Defs rehabilitative needs 
and 


7) Prior record, attitude, capacity for rehabilitation, 
rehabilitative goals to be accomplished 


CR 38: OPTIONS FOR SENTENCING 


1. Deferred Prosecution d | 
2. Expunction 
3. Fines... 
4. Probation 
5. Electronic Monitoring 
6. Confinement........... | 
7. Sex Offender Registry CR 38-14 | 
1. Deferred Prosecution | 
| 
Aene A. Deferred prosecution agreement and deferred entry | 
2004 WI App 20 ü 
268 Wis. mS of judgment are different 
$972.37 B. In enumerated battery and domestic and child 
EE pede sexual abuse cases, DA may have Def enter ini 
esa! written agreement with spe: conditions for 
320 Wis. 2d 811 E 1 pon ^ 
specified period 3 ' ful 
ji 
$971.97(3) 1) If agreement co 
with prejudice 
$971.37(2) 2) Agreement n 
Def or DA befo 
$971.37(1m)(b) C. Deferred prosec 
§ 971.3716) 
§ 971.37(4) 


$961. 
ut) G. Drug offenders 
s found guilty of 


1) Iffiret-time drug offender pleads or i 
possession or attempted possession of controlled 
Popetance under § 801.4185), Ct may 


Without entering judgment. and with consent of Def 


a 


b. Defer prosecution 
c. Place Def on probation with terms and conditions 


ction 961.47(1) disposition not available in cases 


198 Wis 2a 887 al Bel 
(Ct. App. 1995) under § 961.41(38)(6) possession of THC 
961. 
edat 3) 1E Def violates terms or conditions, Ct MAY 
a. Enter adjudication of guilt and 
b. Proceed as otherwise provided 
3) If Def fulfills terms, Ct must 
a. Discharge Def 
5973.015 
Wis JL-Cr SM-36 
See § 973.015(1m)(8)3. 
Kenosha Cty v Frett 
2014 WI App 127 
359 Wis. 2d 246 


CR 38-2 
(2024) 


§ 973.015(1m)(a)2. C. Ct shall order at time of sentencing that the record - 
be expunged upon successful completion of 
sentence if 


1) Offense was violation of § 942.08(2)(b), (c), or (d) ox (3) 
(Peeping Tom offenses), anı 


2) Person was under 18 when offense was committed 


BY ae D. Successful completion of probation (or 
359 Wis. 3d 390 imprisonment) entitles Def to expunction 
$973.015(1m)b) 1) Successful completion of probation is when 


a. Probationer has not been convicted of subsequent, 
offense 


b. Probation has not been revoked 


dur = 60 c. Probationer has satisfied the conditions of probation 
397 Wis. 24 586 established by the Ct and DOC 


$973.015(1m)(b) 
d 4n 8) Ct may independ 
376 Wis. 2d 1 successfully comp 
SCR 72.06 E. To expunge Ct rec 
paper index and ní 
case file; electro: 
nonfinancial re 
case file; and ke 
St v Anderson. 
160 Wis. 2d 435 
(Ct. App. 1991) 
St v Leitner 
2002 WI 77 
253 Wis, 2d 449 
St v Meinhardt G, 
2012 WI App 82 
343 Wis. 2d 588 
see also 2009 Wis Act 28, 


§§ 3384-3386, 9309, 9400 


St v Matasek 
2014 WI 27 
353 Wis. 2d 601 


See St v Arberry 
2018 WI 7, f 16 & n8 
379 Wis. 2d 254 


St v Allen 
2017 WI 7 
373 Wis, 2d 98 


§ 973.05 


§973.05(1m) 


§373.05(2) 
$973.05(3) 


$973.07 


5$ 969.03(4) 
St v Iglesias 
185 Wis, 24 117 (1994) 


H. Ct may grant expunction only at time of sentencing: | 

not after review of performance of sentence 

1) Failure to raise expunction at sentencing is not à new 
modification 


factor for a sentence 


is 
iction itself 


n: The sentencing Ct i 


ing the record of conv’ 
unged record of 


is of repeater i 
d of conviction 


s on cross- 


I. Effect of expunctio! 
prohibited from us 
to enhance a sentence; the exp 
conviction cannot form the bas 

allegations; and the expunged recor 


may not be used to impeach a witnes' 
examination 


3. Fines 


A. Statutory provisions 


B. Criteria 
Will o St 


84 Wis, 2d 397 (1978) 1) ced when incarceration or rehabilitation 
2) Appropriate when money deprivation may have 
deterrent effect 
3) Def must have ability to pay fine set 
St v Vesper 4) Reasoning must be stated on record but need not be 
2018 WI App 31, $$ 13- 
26, 382 Wis 3d Au stated separately 
St v Ramel 


2007 WI App 271 
306 Wis. 2d 654 


C. Recommended procedure 


Will» St " ts h 3 
84 Wis. 24 397 (1978) 1) Determine Defs ability to pay at time of sentencing 


2) Provide for payment of fine in installments with 
sufficient time to pay 


a. Ct may give Def more than statutory 60 days to pay 


of sentencing - 


4, Probation 


See generally ABA Stds— A. Criteria 
Sentencing § 18-3.13 
(1994) 


$973.091)(c) 


$973.09(1)(8) 


§ 939.616(1r) 
St v Lalicata 
2012 WI App 138 
345 Wis. 2d 342 


St v Balgie 
76 Wis. 2d 206 (1977) 


Bastian v St 
54 Wis. 2d 240 (1972) 


St v Martin. 
100 Wis. 2d 326 
(Ct. App. 1981) 


Garski v St 
75 Wis, 2d 62 (1977) 


2) Not permissible when Def is brought back into a for 
sentencing when probation revoked on withhek 

sentence 

n generalizatione 


3) Probation decision should not turn o ; 
f prior crimini 


about types of offenses or existence o! 
record 


a, Erroneous exercise of discretion for Ct to uniformly 
refuse to consider probation for certain offenses 
even though probation available sentencing 
alternative 

b. Should be rooted in facts and circumstances of each 
case 


4) Ct should consider 


a. Nature and circumstances of crime 


b. History and character of offender 
y of institutional and community services 


EY 


8973.09(2) 


$978.09(2)s)1.d. 


$973.09(2)(4)2. 


C. Length of probation 


1) Misdemeanors x J e di^ 


Wd Jc 
a. Not less than 6 months nor more than 2 years for 
the following: 


* Misdemeanor that Def committed while 
possessing a firearm 


* Misdemeanor that was act of domestic abuse, as 
defined in § 968.075(1)(a) 


e Misdemeanor under § 940.225(3m) (4th-degree 
sexual assault) or Ch 948 (crime against child) 


e OWl-related misdemeanor under $8 23.33(4c) or 
(4p)(e), 23.335(12)(a), (b), or (h), 30.681, 
30.684(5), 350.101, 350.1045), or 350.17, or 
misdemeanor under § 346.63 to which 
8 973.09(1)(d) applies 


b. Notless than 6 months nor more than 1 year for 
Class A misdemeanors not covered under para. a. 
above 


3) If convicted with a penalty enhancer (e.g, a8 9. 


repeater) 

eee) a Ifa felony, conviction of a penalty enhancer ay 

168 Wis. 2d 703 increases the maximum length of ME DET 

(Ct App. 1992) amount equal to the maximum length of the P 
enhancer 

See § 973.09(2)(a) b. Ifa misdemeanor, conviction of à penalty enhancer 
does not increase the maximum length of probation 

4) May be consecutive to sentence of confinement 
"e Wis. 24 110 a. May not be consecutive to another term of probation 
(Ct. App. 1983) 


b. Ctmay impose concurrent probation of greater 
length than prison sentence to avoid gap caused by 
revocation of parole before MR 


=f 5) May be imposed concurrently with a prison term 


St v Davis 8) Caution should be used in considering extension of. 


ERE) probation for failure to pay AüLfestitoH m PARE 

128 Wis, 2d 356 (1986) consider Defs ability to pay 

ES USD ^ 9) Sec, 975,09(8)(a) does not grant Ct authority to reduce 
eee length of probation originally imposed H 
aff'd, 2012 WI 19 | 
338 Wis. 2d 665 i 
Sere) 10) Erroneous discharge certificate does not end probation | 
Wiedenhoeft 
2014 WI 19 


353 Wis, 3d 307 


D. Conditions of probation 


Stv Kennedy 1) Restitution 


$973.09(4) 2) Confinement in Cty jail for not more than 1 year 


x ur Eee a. Pretrial confinement as a result 
jis. 

Es cash bond not to be creditec 

195 Ls zm = ee imposed as wo 

(Ct. App. 1995) 


b. Time spent in pri 


of probation 


St v Johnson . Jail time as co 
2005 WI App 202 consecutive to 
La 05 different times 
St v Fearing 

2000 WI App 229 


239 Wis. 2d 105. 
§ 973.09(7m) 


§ 973.09(7m)(a) 


§ 973.09(1g) 


973. 
doe ABA Stie— 
‘Sentencing § 18-3.15(a) 
(1994) 


ce} jon 
c. Def reduces period of jail as condition of UEM 
at rate of 1 day for cach 3 days" work perio 4 


hours of work per day) 
5) Payment of Atty fees and Ct costs 


6) Ct may also impose conditions that appear to be < 
reasonable and appropriate, such as the following: 
a. Cooperation with program of supervision 
b. Meeting family responsibilities 
c. Employment 


d. Educational and vocational training 


e. Medical or psychiatric treatment 


§ 973.049 


§ 973.049(3) 


Stu King 
2020 WI App 66 
394 Wis. 2d 431 


$ 973.09(3)(a) 

St v Williams-Holmes 
92023 WI 49 

408 Wis. 2d 1 

St v Gray 

225 Wis. 2d 39, 66-69 
(1999) 


St v Migliorino 
150 Wis. 2d 513 (1989) 


§ 973.09(1)(a) 

Si v Rowan 
2012 WI 60 

341 Wis. 2d 281 

see also Samson v Calif 
126 S. Ct. 2193 (2006) 
St v Oakley 
2001 WI 103 

245 Wis. 2d 447 


St v Oakley 
2000 WI 37 
234 Wis. 2d 528 


St v Hoppe 
2014 WI App 51 
354 Wis. 2d 219 


§973.09(1)(4) 
St v De Leon. 
171 Wis. 2d 200 
(Ct. App. 1992) 


St v McClinton 
195 Wis. 2d 344. 
(Ct. App. 1995) 


Prue v St 
68 Wig tA cone 


nindur e RS 


m. Ct may order no contact with any victim, witness, or 
co-actor Meuse 
e Inany case with a no-contact condition under Y 
§ 973.049, Ct must include the prohibition in the 
judgment of conviction 


n. Restrict use of internet with specific conditions 


7) Ct may order review hearing to monitor Defs 
compliance with conditions and may modify conditions, 
including imposing jail time and lifting no-contact 
restrictions, only by following statutory modification 
process 


8) Def can refuse probation if finds conditions of probation 
more onerous than the sentence 


9) Conditions of probation may impinge on constitutional 
rights as long as the conditions are not overly broad 
and are reasonably related to the p: s 
rehabilitation Brom 


10)“No drive" condi 
of revocation 


11)Ct may place 
mandatory or pr 
or less of impri 


St v Oakley 

2001 WI 103 

245 Wis, 2d 447 

‘St v Koenig 

2003 WI App 12 
259 Wis. 2d 833 
Von Arx v Schwarz 
185 Wis. 2d 645 
(Ct. App. 1994) 


2003 WI App 78 


ye igi dom, 
12)Relevant condition may impinge on religiou^ free 
right to procreate, or social life 


5. Electronic Monitoring 


monitoring 
ration of 


A. Sheriff may place prisoner on electronic 
itoring bY 


equipment if available. Violation of sepa! 
powers for Ct to prohibit electronic mon 


sheriff 


B. May also be used as condition of probation 


red by Ct in 
imprisonment 


C. Electronic monitoring cannot be orde: 
cases specifying mandatory minimum 


Y 
8973.02 B. Where imprisoned if not specified by statute 


1) Cty jail, if sentence less than 1 year bees meo 
2) State prison, if sentence more than 1 year 
3) Either Cty jail or State prison, if sentence 1 year 


33:908) 4) All time to be served in State prison, if sentenced to 
Btate prison and Cty jail or House of Correction on 
separate offenses 


C. Parole eligibility 


SITNA 1) Trial Ct may set parole eligibility date on 1st-degree 
St v Ambrose 5 5 ant 
181 Wis. 2d 234 intentional homicide 


(Ct. App. 1993) 
a. $973.014(2) (now § 973.014(1)(b)) is constitutional 


§ 973.014 
Sto 

187 Wis. 24 340 
(Ct. App. 1994) 


$973.014(1/(c) 


St v Setagord 
211 Wis. 2d 397 (1997) 


St v Whiteside 
205 Wis. 2d 685 
(Ct. App. 1996) 


ary and 


ail during necess 
work, 


§ 303. 
UND a. Privilege of leaving j 
employment, 


reasonable hours to seck 
perform community service, conduct 8°. f- n 
employment occupation, including housekeeping 
and attending needs of family, attending 

proceedings in which Def is party Or is subi 
as witness, attending school, obtaining medic: 
treatment (including mental health counseling or 
therapy), attending parenting education program 
or meeting with probation or parole officer 
If Def sentenced to jail subject to ignition interlock 


* 

3 
3 
iz] 
[1 
5 
& 

Oo wi 
af 


$303.08(107) b 
device (IID) order, may not be released unless, 
Within 2 weeks after issuance of HD order, Def 
submits proof to sheriff that IID has been installed 
in each vehicle applicable to order 
$973.08() 
3) May order Def to perform community service work 
§.973.03(4) 
4) May order, in lieu of imprisonment in Cty jail, Def to be 
monitored by 


detained at his/her place of residence and 
electronic surveillance 


§ 948,08 
§ 948.085 
§ 948.095 
$948.11(2)(8) or (am) 
$948.12 
$948.13 
$948.30 
3 940.30228) 1.b. 


§ 940.30, § 940.31 


§ 301.45(6)(b)1. 
St v Rector 
2023 WI 41 
407 Wis. 2d 321 


$ 301.45(1m) 


$973.048(1m) 


10)8oliciting child for prostitution 
11)Sexual assault of child in substitute care —  — 
12)Sexual assault of child by school staff or volunteer 
18) Exposing child to harmful materials 


14) Possession of child pornography 
15) Child sex offender working with children 


16) Abduction of another's child 
17)Human trafficking for purpose of commercial sex act 


18) False imprisonment or kidnapping of minor who is not 
Defs child 


B. Multiple convictions from a single complaint and 
pled to in a single hearing constitute one “occasion” 


and do not require “lifetime sex offender 
registration” 


C. Compliance may b: 
than 19 years old 
assault with vi 
younger or less 


D. If Ct finds conduc 
and registration 
compliance with 

required for viol: 

1) Ch 940 

2) Ch 944 

8) Ch 948 

4) $942.08 


5) $942.09 (Ct m 
§ 973,048(1m)( 


St v Martel 
2003 WI 70 

262 Wie. 24 483 
St v Jackson 
2012 WI App 76 
343 Wie. 24 602 


§ 301.452) (5)6m. 
St v Jackson 
2020 WI App 4 
390 Wis. 2d 402 


§ 301.47(2)fa) 
St v CG (Int of 0G) 


E. Def must be convicted of qualifying Sem Ho not 
Dismissed or read-in offenses, by themse! 


qualify 


counts, 


F. Required reporting by Def of all email acces Te, 


blogs, or websites every year or within a 
changes does NOT violate 1st Amendment 


G. Prohibiting name change of Def, even if gender 1 
changing, does NOT violate 1st Amendment 


CR 39: MODIFICATION OF SENTENCE! 
RESENTENCING 


Time Constraints for Motion to Modify Sentence. 
Motions Filed After Time Expires .. 

Grounds for Motion to Modify Sentence 
Standards of Review .... 
Resenteneing......... e 
Sentencing Adjustment—Trul 


1. Time Constraints for Motion to Modify Sentence | 


Ook whe 


A. Motion under § 973.19 
sona 1) Within 90 days after sentencing as matter of right 
Sonan a. Applies to DNA surcharges 


2010 WI App 161 
330 Wis. 2à 750 


Hayes v St 
46 Wis. 2d 93 (1970) 
on 


other grounds by 
St v Taylor 
60 Wis. 2d 506 (1973) 


St v Hungerford 
16 Wis. 2d 171, 178 


Y SENTENCING 


Fanny 


ject to correction jnclude 


2) Sentencing errors subi 


St v Martin 
121 Wis. 2d 670 (1985) 
lerical errore 


a, Formal or ol 
rooted by Ct; not cl 


2000 Wr 123 e Must be cor erk 
239 Wis. 24 244 
b. Illegal sentences 
um c. Sentences in exces? of lawful maximum 
RENT: Bi $60 (1978) dU Gentenose based on imparmissibie factors 
Stv Borst z " S, 
181 Wis. 2a 118 e. Failure to impose restitution 
(Ct. App. 1994) 


3) Limitations 
e valid sentence if Def has 


St v Gruetzmacher. 
2wa Wi a. Ct may not increas 
legitimate expecta’ ion of finality 


75 Wis, 2d 244, 246 


Kutehera v St 
69 Wis. 2d 534 (1975) 


Jones v St 
70 Wis. 2d 62,72 (1975) 


CR 39-2 
(2023) 


ee — 


St v Hungerford 2) 


76 Wis. 2d 171 (1977) exist for not bringing motion yan 
» St v Noil C. Two time limits for filing motion for modification 


2002 WI App 273 
258 Wis. 2 673 
1) Sec. 973.19(1)(8)—90 days after sentence imposed 
$973.1905) a. Waives other relief. 
b. Filed if no other appeal being pursued 


$909,909) 2) Sec, 973.19(1)(b)—60 days after later of service of 
transcript or Circuit Ct case record 


a. Ifother appellate issues pending 


pes ae 3) Time limits apply to postconviction motions attacking 
161 
330 Wis. 2d 750 DNA surcharge 


3. Grounds for Motion to Modify Sentence 


I — A. General standards 
148 Wis. 2d 1 (1989) 
1) Two-step procedure 
a. Def must show ne 


e Burden of proof c 
evidence 


obba e Whether set of fact 
2011 WI 28, 433 lag 
333 Wis. 2d 53 
b. Ifso, Ct determine 
modification of 
St v Harbor 
2011 WI 28, 4 33 
333 Wis, 2d 53. 
St v Verstoppen. ? 
185 Wis. 2d 728 


(Ct. App. 1994) 


St v Harbor 
2011 WI 28, Y 40 
333 Wis. 9d 53 

St v Hegwood 

113 Wis. 2d 544, 546 
(1983) 


Cresci v St 
89 Wis. 24 495 (1979) 
Rosado v St 


B. “New factor” defined 


1) Refers to fact or set of facts highly Se SEO 
imposition of sentence, but not known to 
time of original sentencing, because 


m. Factor not then in existence, or 

b. Factor in existence, but unknowingly overlooked by 
all parties 

c. If Ct relies on particular factor that later changes, 
Ct has power to protect own decree by modifying 
sentence 


St v Hegwood 
113 Wis, 2d 5. 
(1953) 44, 547-48 


Moore v St 


83 Wis. 2d 285, 3 
(1978) zr 


$990.04 


St v Machner 

101 Wis. 2d 79, 82 (1981) 
St v Champion 

2002 WI App 267 

258 Wis, 2d 781 

St v Prince 

147 Wis. 2d 134 

(Ct. App. 1988) 


St v Kluck 
210 Wis. 2d 1 (1997) 


St v Harris 

174 Wis. 2d 367 
(Ct. App. 1993) 
St v Prince 

147 Wis. 2d 134 
(Ct. App. 1988) 


St v Johnson. 
158 Wis. 2d 458 
(Ct. App. 1990) 


St v Machner 
101 Wis. 2d 79 (1981) 


St v Gibbons 
71 Wis. 2d 94, 98 (1976) 
St v Lynch 

105 Wis. 2d 164, 168-69 
(Ct. App. 1981) 


* Prior criminal liability specifically and expressly 
remitted or abrogated by repealing statute 


b. Prison record of progress 


e Rehabilitative progress in penal system related 
only to paroles and pardons and not to Ct's. 
modification of sentence, even if sentence 
imposed under truth-in-sentencing legislation 


e Post-sentence conduct while out on bail pending 
appeal not new factor 


ladweiler d by Ct 
iously approve’ 

2008 Wian i ial of bootcamp previous 

p 177 g DOC denial o 

322 Wis. 2d 642 


SES h. Posteonvietio 
Pro vod opinions rendered before 


n expert opinion inconsistent wil 
conviction 


aei i t 
SAN i. Research on adolescent brain developmen! 
2011 WI 33, 44 87-93, 
333 Wis. 2d 335 

St v MeDermott 

2012 WI App 14, Y] 16- 
22, 339 Wis. 24 316 


St v Sobonya * 
2015 WI App 86 
365 Wis. 24 559 


Expert opinion based on known facte 


Senate, k. Failure to raise expunction at sentencing 


2018 WI 7, $ 16 & n8 
379 Wis. 2d 254 


Buse? 1. Duplicated sentence credit 


2018 WI App 31, 14 39- 
41, 382 Wis. 2d 207 


Stv Vesper 
3018 WI App 31, 4 42 
382 Wis. 2d 207 


Cresci v St 
89 Wis. 2d 495, 504 
(1979) 

St v Wuensch 

69 Wis. 2 467 (1975) 


St v Magnuson 
220 Wis. 24 468 
(Ct. App. 1998) 


St v Wuensch 
69 Wis. 2d 467, 480 
(1975) 


St v Ralph. 
156 Wis. 2d 433 
(Ct, App. 1990) 


St v Babler 
170 Wis. 93 210 
(Ct. App. 1992) 


St v Walker 
117 Wis. 2d 579 (1984) 


‘St v Holloway 
202 Wis. 2d 694 
(Ct. App. 1996) 


Stv Finley 
2016 WI 63 
370 Wis. 2d 402 


St v Coffee. 
2020 WI 1 


5. Resentencing 


C. Judicial estoppel may bar Def from arguing that 
sentence Def agreed to is now excessive v- 


D. Ct must state adequate grounds for finding sentence 
harsh and unconscionable 


1) Disparate sentence from similarly situated co-Def can 
support reduction on grounds of undue harshness or 
unconscionability 


E. Eighth Amendment does not require strict 
proportionality between crime and sentence 


1) Only forbids extreme sentences that are grossly 
disproportionate to the crime 


A. Appropriate when original tence leg 
impermissible, unla a 


1) When repeater c 
is commuted, Ct. 


C. Resentencing a] 


objective bias o 


i low plea 
St Totiver E. Not required when State UN R f 
s chet 
ro Nagy agreement that Def breac 
e 
i ion of sentenc 
OR e c F. Ct must state reasons for modificatio 


89 SCt 2072 (1969) 
St v Stubbendick 
110 Wis. 2d 693, 697 
(1988) 


ere 
St v Wuensch G. No sentence modification appropriate oe oe Pa 
woo reflection, when Ct reconsiders factor 
ds considered in imposing sentence 

r 
1) Unless Ct finds original sentence unduly harsh o 
unconscionable 

Swe sine 2) Ct should distinguish between factors weighed in 
lie M modifying sentence and factors weighed in 0j 


sentence 


H. May resentence when Ct promptly discovers its own 
ern acts before expectation. of finality 


§ 973.195(1r)(a) 
St v Anderson. 

2015 WI App 92 
366 Wis. 2d 147 


§973.195(1g), (1r)(a) 


§.973,195(x)(b)1. 


6. Sentencing Adjustment—Truth in Sentencing 


NOTE: Sentences imposed before October 1, 2009, are 
treated differently than those imposed after October 1, 
2009, per amendments made to § 973.195(1r) by 2009 Wis. 


Act 28. 


NOTE: Between October 1, 2009, and August 3, 2011, 
inmates could earn positive adjustment time (PAT) under 
2009 Wis. Act 28. The sentencing-related amendments in 
2009 Wis. Act 28 were repealed by 2011 Wis. Act 38, 
effective August 3, 2011, but the provision of 2011 Wis. Act 
38 that retroactively deprived an inmate of PAT that had 
been earned between October 1, 2009, and August 3, 2011, 
was ruled as an unconstitutional ex post facto law in St ex 
rel Singh v Kemper, 2016 WI 67, 371 Wis. 2d 127. An 
inmate who was eligible to earn PAT between October 1, 
2009, and August 3, 2011, may again apply for early 
release. See Wis. Stat. § 973.198. 


A. Available for Class C to I felonies and enhanced 
misdemeanors only 


1) If multiple sentences, treat each individually Ph 
Pa Ot A 
B. Time limits 


1) Class C to E felonies—may apply after 
period of confinement X^ 


2) Class F to I felonies and 
may apply after serving 5% of p 


§ 973.195(1r)(b)3. 2) Change in law or procedure related to sentencing or 
revoestion of extended supervision effective S 
inmate was sentenced that would have resulte an, Ter 1 
shorter term of confinement in prison or, if inmate 
returned to prison upon revocation of extended : 
supervision, shorter period of confinement in prison 
upon revocation, if change had been applicable when 


inmate was sentenced 


Jag 3) Inmate is subject to sentence of confinement in DoE 
State or inmate is in US illegally and may be deporte 
§ 973.195(13)05)5. 4) Adjustment is otherwise in the interests of justice 
D. Ct responsibilities 
Soa, 1) Upon receipt, deny or hold petition for modification of 
sentence 


2) If petition held for further consideration, notify DA 


§ 974.02 
§ 809.30 
§ 809.40 


§ 809.30(2)) 


$:809.30(2)) 
$:809.30(2)(3) 


§ 809.80(2)(0) 
§ 809.302) 


1. Time Constraints for Motion 


A. Chronology of time constraints 


Action 


Sentencing 


to pursue 


Def to file Notice of Intent 
postconviction relief 


Clerk to send copies to appropriate parties; if 
Def requests SPD, DA may request indigency 


hearing** 
Transcript and Circuit Ct case record must be Day 50 
requested by Def*** 

Day 56 


Transcript and Circuit Ct case record must be 
requested by SPD**** 


queue 1) Chronology printed in chart 
§ AUS time constraints under § 809.30 


2) Actual time constraints for any 
depend on dates of contacts, service, 
contemplated in statutes ——— A 


$ 809.302) B. Absolute time limit for decision 


1) Decision made within 60 days after filing of motion 


2) If decision not made within 60 days, motion deemed 
denied 


Clerk must immediately enter order denying motion f 
i 
l 


2. Trial Court's Duty at Sentencing as to 
Postconviction Relief 


$973.18(2) 
d RMC Form CR-233 . Contents of Ct 
postconvictio | 
Def has right | 
Whitmore v St 
56 Wis. 2d 706 (1973) 


§ 973.183) 


sponsibility for filing notice of 


6) Trial counsel has re 
tconviction relie’ 


intent to pursue pos 


a. See § 809.30(2)(b) for contents of 
pursue postconviction relief 


© RMC Form CR-233 not notice of intent to 
postconviction relief 


notice of intent to, 


pursue 


SODNE) 3. Appeal May Be Taken Without Filing of 
Postconviction Relief by Defendant 


A. Def not required to file postconviction motion 


$974.02) 
before appeal if grounds are 


1) Sufficiency of evidence, or 


2) Issues previously raised 


‘Stu Monje 
109 Wis. 2d 138 (1982) 


IUE 


tà) burgos ed od andit a 


St v Vennemann 

180 Wis. 2d 81 (1993) 
see also St v Soto 
2012 WI 93 

343 Wis, 2d 43 


St v McDonald 
144 Wis, 2d 531 (1988) 


St v Sarinske 
91 Wis. 2d 14 (1979) 


St v Johnson 
108 Wis. 2d 703, 705 
(Ct. App. 1982) 


St v Johnson. 
108 Wis. 24 703, 705 
(Ct. App. 1982) 


B. Presence by way of telephone may not. satisfy —— — , - 
statute "53 LA SEEN 


Mehr 


C. Death of Def during pendency of postconviction 
proceeding 


1) Appeal not mooted 
2) Criminal proceedings not abated ab initio 


5. Issue of Competency Raised When 
Postconviction Relief Sought 


See CR 12, Sec. 10, this volume 


6. Standards of Review for Motion Based on Claim 
of Error 


A. Sufficiency of e 


Baldwin v St i ted only when. E 
59 Wis. 2d 116, 121-22 3) New trial warrant | 
(1973) 
St v Sarinske 
91 Wis. 2d 14 (1979) 
overruled on other 
grounds by St v Wayerski 
2019 WI 11 
385 Wis, 2d 344 
o 
a. Evidence considered most favorably to arene 

insufficient in probative value and pee P. 

matter of law, trier of fact could not be c! 

beyond reasonable doubt 
Ti Wee ad; b. le doubt 
117 Wis 2d 9 Reasonable doul 
Ct. App. 1983) 


* Proof beyond reasonable doubt need not exclude 
every possible doubt 


incing 


b. Record must show 
e Discretion exercised, and — ^ 
e ‘Trial Ct’s basis for exercising discretion 


v. Oriteria to determine whether admission reasonable 
and proper 


» Whether any statutory basis exists for 
admission (or exception) to rule of evidence 


e Whether any resulting prejudice outweighs 
probative value 


e Whether admitted evidence relevant to real 
issue in case 


St v Sarinske Aan 4 4 
91 Wis. 2d 14 (1979) C. Errors of law in jury instructions 


St v Clausen 
300 Wis, 24231, ef 1) General rule 


(1982) 


Stv Williamson 
84 Wis. 2d 370 (1978) 


St v Dean pi goug 
105 Wis, 2d 390 , 
(Ct. App. 1981) 


ropal dish uk 


aa Ch hahaa 


ps» 
H 
i 


St v Harp 
150 Wis. 24 861 
(Ct. App. 1989) 


Barrera v St 
109 Wis. 2d $24 (1982) 


Stv Giwosky 
109 Wis, 2à 446 (1982) 


St v Giwosky 


jal solely 
3) After jury excused, Ct may not order new trial 8 
because of unobjected-to instruction errors 
new trial in interest of justice 


Ct retains right to order 


4) Entire charge to jury is viewed 
a. Standard of review is whether reasonable juror 
could have interpreted particular questioned 
instruction as shifting burden of persuasion on 
particular element of offense to Def 
b. Disjunctive instruction may be permitted with 
respect to alternate means or ways a crime may be 


committed 
c. Limits of unanimity 


e When continuous course of conduct examined, 
unanimity in battery verdict requires only that 
Def intentionally committed act that caused 
b 


St v Nye 
100 Wis. 2d 398 
(Ct. App. 1981) 


Chapman v California 
87 S. Ct. 824 (1967) 
Rudolph v St 

78 Wis. 2d 435, 443 
(1977) 


St v Moriarty 
107 Wis. 2d 622 
(Ct. App. 1982) 
St v Nye 

100 Wis. 2d 398 
(Ct. App. 1981) 


Roehl v St 

77 Wis. 2d 398 (1977) 
Stu 

105 Wis. 24 625 

(Ct. App. 1981) 


St v Parr 
182 Wis. 2d 349 
(Ct. App. 1994) 


St v Smith 

125 Wis. 2d 11 

(Ct. App. 1985), revid, 
131 Wis, 2d 220 (1986) 


St v McAlister 
2018 WI 34, 1 31 
380 Wis. 2d 684 


b. Improper jury instruction harmless error (as to 
purpose of sexual arousal) when evidence could not. 
be construed as undertaken for any other purpose 


v, Factors to determine whether constitutional error 
harmless $s 


e Frequency of error 
* Nature of State's evidence 
* Nature of defense 


d. Instructions that relieve State of proving every fact 
essential to crime not harmless 


8) Admonitory instructions 


errorless trial 


7. Motion Based on C 
Evidence 


A. To prevail on a c 


1) Def must first. 
that ja. 


i i it 
3021 WI App 37 X. Evidenca must have existed before trial d 
398 Wis. 2d 658 resulted from developments jn science 9 4 
technology 
b. Def was not negligent in seeking evidence 
se, and 


c, Evidence is material to an issue in the ca! 


d. Evidence is not merely cumulative 


Seeth 2) If based on recantation, Def must show corroborating 
380 Wis. 2d 684 evidence consisting of 
a. Feasible motive for initial false statement, and 
b. Circumstantial guarantees of trustworthiness of 
recantation 


3) Ct should review motion and de! 


xmine whether each 
alleged before 


St v Jackson D. "Newly discovered evidence" should. 
eee distinguished from “newly available 
ee involves a co-Def's testimony and 

1) Def aware of possible testimony before or at trial, and 


2) Co-Def previously took the 5t 


St v Avery E. Burden of clear and convincing evidence rests with 
213 Wis. 2d 228 Def 
(Ct. App. 1997) 


eA EE us . 9 Motion Based on Claim of Denial of Fair Trial 


A. Improper remarks and questions of Attys 
1) Trial fair if improper question stricken and Ct gives 
admonitory instruction to jury, provided 
8. Question does not go to Defs guilt, and 


. Curative effect of C 
prejudice, and 


St v Williamson 
84 Wis. 2d 370 (1978) 


St v Williamson 
84 Wis. 2d 370 (1978) 


4) Comment on Defs silence 


Doyle v Ohio 
96 S. Ct. 2240 (1976) 
Stv 
109 Wis, 2d 224 (1982) 
A 
a. Constitutional error to refer to Defs pre-arrest and 
pretrial silence to imply Def guilt 
5) Atty’s strategy 

138 S x 9p) a. Decision whether to assert innocence to all charges 
St v Chambers and lesser included offenses is Defs alone 
2021 WI 13 
395 Wis. 2d 770 
3025 WI App 53 Def must show Def expressly asserted objective to 
408 Wis. 24 544 maintain innocence and Atty overrode objective by 
ge for rev dom conceding guilt 
Stv Williamson . 

b. Tainted remarks not error giving ground for new 


‘84 Wis. 24 370 (1978) 
trial when counsel rejects Ct's offer to 


D. Prejudicial pretrial publicity 


St v Alfonsi 1) Change of venue 
38 Wis. 2d 469 (1967). ) a 
a, Ot may be required to act sua sponte in some 
situations, when 


e No request for delay of trial made, or 


e No request for change of venue made 


x Wa el Oo QU) 2) Prejudice must be shown in record 
a. Prejudice does not appear in case when likelihood of 
unfairness not shown factually in record 


Reece et "eus E. Def's absence during some or all of trial proceedings 
1) Bench and chamber conferences that exclude D 
violations of Def's constitutional or statutory: 
present during trial, provided that conferencei 
solely with 


a. Questions of law (is erp 


b. Matters of procedure 


St v O'Brien. 
214 Wis. 2d 328,affd, 
223 Wis. 2d 303 (1999) 


St v Parker 
2002 WI App 159 
256 Wis. 2d 154 


323 Wis. 2d 541 


St v Ambuehl 
145 Wis. 2d 343 
(Ct. App. 1988) 


sttrial 


d by P9' n 
ED quired, if 


rights are viol 3 
rial is re 


B. Def's due-process 
dence and new € 


destruction of evi 
evidence destroyed was 


ch a nature that Def 


1) Apparently exculpatory and of sui 
able evidence by 


would be unable to obtain compar: 
other reasonable means, or 
2) Potentially exculpatory and was destroyed in bad faith 


10. Granting New Trial in Interests of Justice 


grant a new trial 


A. Ct has no “inherent authority" to 


A E 2) When imprope 
(ct. w ES issue that real 
3) When wrong instruction 
from adequately conside 
| 
| 
St v Harp 4) No showing of probable likelihood of different result at | 
161 Wis. 24 778 ri n 
(x Ane 1900 second trial required 
Stv Cuyler D. If credibility is crux of case, Ct must not 
hihan) erroneously exclude opinion evidence 
11. Procedure When Transcripts Are Missing | 
So Pp A. Def must make facially valid claim of arguab! 
2019 WI 106 eas Ke rin 
389 Wis. 2d 390 A IDE 
St 


Ferry 
136 Wis. 2d 92 (1987) 


CR 41: INEFFECTIVE ASSISTANCE OF COUNSEL 
1. Constitutional Right to Counsel Means Effective 
Assistance of Counsel... CR 41-1 
2. Specific Areas of Attorney Performance CR 41-5 
3. Disciplinary Implications of Finding Attorney 
Ineffective.....iseseseeeeienene nemen nnt 
4. Ineffective Assistance of Appellate Counsel 


McMann v Richardson — 1, Constitutional Right to Counsel Means Effective 


90 SCx 1441 (1970) È 

Assistance of Counsel | 
Strickland v Washington A. Benchmark: Whether counsel’s conduct so 
no undermined proper functioning of adversarial 


process that trial cannot be relied on as having 
produced just result 


Strickland v Washington 3 

104 SCt 2052 (1984) B. Two-prong test: Deficient performance and 
St v Pitsch prejudice 

124 Wis. 24 628 (1985) 


rn 1) Def must initiate Machner hearing in Trial Ct and 
(Ci. App. 1998) show counsel’s representation deficient, fell below 
St v Machner objective standard of reasonableness i 
92 Wis. 2d 797 T 
(Ct. App. 1979) p. Lm 
rp bn vé moa. S 
a. Def must identify deficient acts or omissions —— 


. ABA Standards for Criminal Justice are ——— 
appropriate source of objectis standard Om 


urden on Def to overcome troni presumption 
me s! g 
e Burdi le: 
| 


that counsel acted reason: 
professional norms 


AS Fai ise i is not deficient 
2003 WI d. Failure to raise issue of law is nov 0% 
261 Wis, 20e performance if Trial Ct later determines that legal 
SNP issue is without merit 

2002 WI App 116 
252 Wis. 2d 743 
St v Adams 

221 Wis, 2d 1 
(Ct. App. 1998) 


Sto Hunt 
2014 WI 102, 1 55 
360 Wis. 24 576 


e. Strategic trial decision rationally based on facte and 
law is not ineffective assistance 


f£ Motion claiming ineffective assistance of counsel 


2004 WI 106 P 
274 Wis. 2d 568 does not automatically trigger a right toa 
testimonial hearing. No hearing required if 


in motion to 


201 Wis. 24 219 (1996) 


St v Hunt 

2014 WI 102, 4 40 
360 Wis. 2d576 
St v Moffett 

147 Wis. 2d 343 (19 


St v Vinson 
183 Wis. 2d 297 
(Ct. App. 1994) 


St v Stroik 
2022 WI App 11 
401 Wis, 2d 150 


St v Lindell 
2001 WI 108 
245 Wis, 2d 689 
St v Teynor 

141 Wis. 2d 187 
(Ct. App. 1987) 


St v Moffett 
147 Wis, 2d 343 (1989) 


St v Damaske 
212 Wis. 24 169 
(Ct. App. 1997) 


St v Sholar 
2018 WI 53, 44 37-40 
381 Wis. 2d 560 


Strickland v Washington 
104 SCt 2052 (1984) 

St v Smith 

207 Wis. 2d 258 (1997) 
St v Villarreal 
2013 WI App 33 

346 Wis. 2d 690 


St v Knox 
213 Wis. 2d 318 
(Ct. App. 1997) 


St v Erickson 
227 Wis. 2d 758 (1999) 


. Ct must consider in light of totali 


Reasonable probability is one sufficient to. 
undermine confidence in outcome 


Def need not prove different outcome definitively 


e Prejudice not sufficient if effect of evidence 
minimal and did not affect outcome of trial 


e Isolated trivial effect not enough 


e Def required to prove partiality or unfairness of 
Judge from record in case in which issue 
premised on untimely request for substitution of 


Judge 
e Analysis of prejudice may be done on count-by- 


count basis; prejudice on one count does not. 
necessarily undermine entire verdict 


before Judge or jury —— 


. Prejudice presumed 


convincing evidence tha 
interest or Atty failed to ol 


St v Ander 
222 Wis. 204 403 f. Failure to seek a x 
(Ct. App. 1998) PSI, coupled with DA and Ct reliance on. 
information is deficient performance an 
ew sentencing 


prejudicial, requiring à n 
s/he would have accepted plea 
nce 


g. Def must prove 
deficient performa! 


212 Wis. 2d 284 
(Ct. App. 1997) bargain but for 
C. Procedure 
‘St v Machner ^ f 
92 Wia. 2d 797. 1) "Trial counsel must be called to testify concerning 
(Ct. App. 1979) reasons behind actions taken 
St v Bonds 
161 Wie. 24605 a. Ct to determine whether Atty’s actions result of 
App.) deliberate trial strategies or incompetence 
revid on other grounds 
165 Wis. 24 27 (1991) 
St v Lukasik 
115 Wis. 24 134, 140 b. If trial counsel dead, insane, OF unavailable, 
(Ct. App. 1983) allegations of ineffectiveness must be corroborated. 
D ; pre tion o effectiveness by 
St v Mosley 
201 Wis. 24 36 


(Ct. App. 1996) 


Kimmelman v Morrison 4) When ineffective counsel claim based on omission (e. 
a 
106 SCt 2674 (1986) failure to move for suppression of physical evidence), 1 
procedure to determine prejudice is H 
St v Jones i | 
181 Win M UM a. Hold omitted hearing 
(Ct. App. 1993) 


e Inexample above, State has burden to show 
reasonableness of search at suppression hearing 


* Def then has burden to show that exclusion of 
tainted evidence would probably have led to 
different result 


5) Defense may be required to provide expert testimony 
as to objective standard of reasonableness relative to 
claimed deficiency 


D. Remedies 


1) Normal remedy is to restore Def to stage in proceedings 
before acts of ineffectiveness by counsel 


St v Smith or erate 
207 Wis. 2d 258 (1997) a Error at oon 


St v Lentowski b. 
212 Wis. 2d 849 
(Ct. App. 1997) 


St v Fritz. e. 
212 Wis. 2d 284 


(Ct. App. 1997) 


Stv Felton d. 
110 Wis. 2d 485 (1983) 
St v Lettice 


Strickland v Washi? 
104 SCt 2052 (1984) i 


Kimmelman v Morrison. 
106 SCt 2574 (1986) 


Stv Thiel 
2003 WI 111 
264 Wis. 24 571 


Stv Pitsch 
124 Wis. 24 628 (1985) 


‘St v Felton 
110 Wis. 24 485 (1983) 


B. Discovery and investigation 

1) Counsel has duty to make reasonable 
to make reasonable decision that mak 
investigations unnecessary 


investigations or 
esp articular 


2) Ineffective assistance when counsel 


overy that would have 


a. Fails to conduct disc > 
n motion of bedsheet in 


prompted suppressio! 
prosecution 


rape 


b. Fails to review discovery 


c. Fails to ascertain precise number of prior 
convictions of Def 

d. Abandons NGI defense based on inadequate 

investigation, unless Def acts contrary to Atty’s 


d 


St v McMahon 3) 
186 Wis. 2d 68 
(Ct. App. 1994) 


Ineffective assistance of counsel limited to sit 
which law or duty clear, such that reas 


4) 


St v Pitsch 
124 Wis, 2d 628 (1985) 


St v Felton 
110 Wis. 24 485 (1983) 


St v Lentowski 
212 Wis. 2d 849 
(Ct. App. 1997) 


187 Wis. 2d 688 
(Ct. App. 1994) 


St v Dillard 
2014 WI 123 
358 Wis. 2d 543 


St v Mader 
2023 WI App 35 
408 Wis. 2d 632 
pet for rev denied 


St v Veach 
2002 WI 110 
255 Wis. 2d 390 


St v Cleveland 
2000 WI App 142 
237 Wis. 2d 558 


St v Carter 
2010 WI 49 
324 Wis. 2d 640 


should know enough to raise the issue 


Ineffective assistance when counsel 


a. Lacks knowledge of procedure for impeachment of 
Def by prior convictions 


b. Lacks knowledge of heat-of-passion manslaughter 


c. Recommends trial rather than guilty plea to Def 
based on invalid defenses 


d. Fails to request proper jury instruction on 
trustworthiness of confessions, when defense theory 
involves challenge to credibility of Defs confession 
unless action is legitimate tactical decision of 
counsel 


St v Moffett 
147 Wis, 2d 943 (1989) 


M 5 idence at v7 
2) Unintentional oversight in introducing ovid deliberate 
is ineffectiveness if not product of reaso 
defense strategy 
1 i i ay be 
8) Failure to initiate critical pretrial motion may 
deficient performance 


: i o- 
a. When only evidence of Defs guilt was eee? ER 
knock search warrant, counsel ineffective 


moving to suppress 


important witness may be 


ounsel, unless 


4) Failure to call critically 
deficient performance by c 


St v Brewer 
195 Wis. 2d 295 
(Ct. App. 1995) 
St v Tatum 

191 Wis, 2d 547 
(Ct. App. 1995) 


St v Carter 
2002 WI App 55 
250 Wis. 2d 851 


St v Pote 
2003 WI App 31 
260 Wis. 2d 426 


St v Guerard 
2004 WI 85 
273 Wis. 2d 250 


St v Krueger 
2008 WI App 162 
314 Wis. 2d 605 


St v Harris 
2012 WI App 79 
343 Wis. 2d 479 


St v Weigel 
2022 WI App 48 
404 Wis. 2d 488 


8) Failure to object to attire or shackles o 
may be deficient unless part of legitimate | 


NUT 


p C a 


9). Failure to challenge subjectively biased juror for cause 
or use peremptory strike may justify new trial 


10) Failure to argue mitigating factors at time of 
sentencing, to request continuance, or to withdraw 
after Def rejected probation may be deficient 
performance 

11) Failure to effectively argue admissibility of hearsay 
statements to exculpate Def is deficient performance 


12) Failure to object to testimony offering an opinion as to 
victim’s truthfulness 
13) Failure to object to inaccurate information presented to 


ossibility that government 


* Ot should be alert to P ; 
to eliminate 


may seek to create conflict 
formidable adversary 


Strickland v Washi 

104.8Ct press E e, Prejudice in multiple-representation Cage? 
Be 24533 presumed if Def demonstrates by clear an 

(Ct. App. 1996) convincing evidence that counsel actively 

St v Villarreal represented conflicting interests and that actual 
3013 WI App 33 conflict of interest adversely affected Defs Atty’s 
pa feta performance 


e Actual conflict of interest existe when Atty's 
advocacy somehow adversely affected by 


competing loyalties 
St v Dadas & 
190 Wis, 2d 339 © Conflict of interest exists when incriminating 
(Ct. App. 1994) information voluntarily supplied by one client 
used to 


— Provide evidence of another client's criminal 


e Knowingly failing to disclose to Def or Ct before 
trial the Atty’s former prosecution of Def, oro 


e Representing the Def in a manner that 
adversely affected Defs interests 


Jf either of factors above are proven, Ct should. 
provide appropriate relief for Def and Atty is subject 
to Office of Lawyer Regulation (OLR) discipline f 


d. 


St v Love e. Defentitled to no relief when Atty reasonably had 

227 Wis. 2d 60 (1999) no recollection of prosecuting Def in same case and H 
when Atty represented Def effectively at sentencing | 1 
after revocation of probation | 


X RA m f. Prior prosecutions of Def by Defs Atty may not 

(Ct. App. 1998) conflict with current representation of Def if Ct 
engages in Kaye colloquy with Def and no actual 
competing loyalties exist 


3) Other conflicts of interest 


St v Yang 
201 Wis. 2d 725 
(Ct. App. 1996) 
St v Jackson. 
188 Wis. 9d 537 
(Ct. App. 1994) 


St v Eckert 


203 Wis. 2d 497 
(Ct. App. 1996) 


Stv Ludwig 
124 Wis. 2d 600 (1985) 


Stu Felton 
110 Wis. 24 485 (1983) 


delegated to Atty, and failure 
i jury may 


2) Decision to poll jurors is lj 
to inform Def of significance of right to poli) 
not be ineffective counsel 


3) Deficient performance when counsel fails to do the 


following 
a. Inform Def of plea offer 


b. Consult with Def before withdrawal of NGI plea, 
but counsel not ineffective if Def presents volun! 
and understanding waiver and refuses to tes 
and follow counsel’s recommendation 


. Object to violation of plea agreement by DA, but 
may fo section if decision to forgo is 
a st con 


f 


SCR 20:1.1, 20:1.3 


SOR 20:1.7 
In re Eisenberg. 
117 Wis. 2d 332 (1984) 


St v Love 
227 Wis. 2d 60 (1999) 


SCR 60.04(3)(b) 


314 Wis, 24 112 
St ex rel Rothering 


v McCaughtry 
205 Wis. 2d 675 
(Ct. App. 1996) 


3. Disciplinary Implications of Finding Attorney E 
Ineffective 


A. Particular duties of Attys 


1) A lawyer should act with competence, proper care, and 
proficiency 


2) A lawyer may not handle a legal matter without 
adequate preparation 


3) A lawyer must decline proffered employment under 
circumstances that would likely adversely affect 
independent professional judgment on behalf of 
another client 


4) Knowing failure to advise Def or Ct of potential conflict 
of interest subjects Atty to OLR discipline 


B. Response of Judges 


1) Take appropriate action 
Atty has violated rules 


2) If personal knowles 
rules of profession 
question as to A1 
fitness as lawyer, 


4. Ineffective Assistan 


A. Due process r 


corpus brough 


pooo 


1 for 
3 " unse! 
St ex rel Kyles v Pollard ] | tive assistance o! onviction 
3014 WI 38 2) Claim for inete annt to pursu poste on 
354 Wis. 2d 626 failure to file notice ' to Ot by petitio! 
relief must be filed in Appelia' 
habeas corpus T 
larren icti for 
a Ere 3) Claim for ineffective postconviction emt a Oe 
2020 WI 55 to raise claim of ineffective trial co! 
392 Wis. 2d 1 
sel 


oun! 
C. Question of effective assistance of appellate © 
is mixed question of law and fact 


Wi 1) Machner-type hearing may be necessary 
183 Wis. 2d 587 (1994) 
2) Hearing—expect remand to Trial Ct for fact-finding 


2y v Ct of Appeals D. Def has burden to prove ineffective assistance of 
MS es appellate counsel 


St ex rel Flores v State 
183 Wis. 2d 587 (1994) 


WI 55, 392 Wis. 2d 1 


St v Romero-Georgana 
2014 WI 83 
360 Wis. 2d 522 


St ex rel Ford v Holm 4) Wrongly concluding Def 


2004 WI App 22 intelligently waived right 
269 Wis. 2d 810 2 4 
| St ex rel Schmidt. F. Def is entitled to bring 
v Cooke Ct 
180 Wis. 24 187 npe) 
(Ct. App. 1993) 
i all issues 
St ex rel Dismuke 1) Unless Def can adequately explain why all issues 
v Kol. k ) relating to ineffective assistance were not raised in first 
149 Wis. 2d 270 tition 
(Ct. App. 1989) pe 
St ex rel Washington v St G. Laches is an available defense to have against a 
2012 WI App 74 


343 Wis. 2d 434 ponon 


CR 42: § 974.06 MOTIONS 


POI AA go o 


Nature of Motion. 
Conditions Precedent 
Authorized Grounds for Motion 
Form of Motion........... enm 
Preliminary Procedure for Examining Petition .. 
Summary Dismissal . 
Granting a Hearing .. 
Hearing Procedures 


1. Nature of Motion 


A. Purpose 


desc 0? 1) To collaterally challenge validity of judgment of 


St v Carter a 
181 Wis. 2d 69 (1986) conviction and sentence 


St v Johnson. 
101 Wis. 2d 698 
(Ct. App. 1981) 


St v Nicholson i. 
148 Wis. 2d 353 
(Ct. App. 1988) 


Peterson v St 
54 Wis. 2d 370 (1972) 


St v Flores L] 
158 Wis. 2d 636 
(Ct. App. 1990) 


St v Nicholson. 


148 Wis. 2d 353 
(Ct. App. 1988) 


Zueld v St 

69 Wis, 2d 355 (1975) 
Peterson v St 

54 Wis, 2d 970 (1972) 
§ 974.06(8) 


Peterson v St 
54 Wis, 24 370 (1972) 


Jessen v St 
95 Wis, 2d 207 (1980) 


§ 974.06(2) 
St v Brice 
61 Wis. 2d 397 (1973) 


§ 974.06(6) 


§ 974.066) 
St v Walberg 
109 Wis. 2d 96 (1982) 


‘St v Coogan 
154 Wis. 2d 387 
(Ct. App. 1990) 


St v Walberg 
109 Wis. 2à 96 (1982) 


3) Procedure is further step in Defs 
vil action. 


case, not separate ci 
a. Civil in nature 
b. Burden on Def to overcome fin: 


conviction 


4) Sec, 974.06 intended to re tut 
jurisdictional issues not raised in origin: t 
B. Scope 


1) Available only after State process and Def 
finalized 


2) Sec. 974.06 procedure limited to 


original criminal 


ality of criminal 


ach constitutional and 
al trial 


s conviction 


St v Sharlow tion cannot raise issues decided revious direct 
106 Wis. 24 440 aie Hrs d 


(Ct. App. 1982), aff'd, doas 
110 Wis, 2d 226 (1983) 


Sanders v US a. If doubt arises as to whether a 8 974.06 motion 
83 SCt 1068 (1963) raises same ground as decided on previous appeal, 
resolve doubt in favor of petitioner 


i 974.06(4) 4) Motion may raise issues that for sufficient reason not 
St v Klimas 

94 Wis, 2d 288 asserted on direct appeal 

(Ct. App. 1979) 

Teague v Lane 


C. Retroactive effect of “new rules” generally 


109 SER 305010030) prohibited as basis for § 974.06 motion 


1) Exceptions 


St v Horton. 


Wi a. If new rule places certain kinds of primary, private 
Es Mer So, individual conduct beyond power of the criminal 
lawmaking authority to proscribe, or 
. If new rule requires the observance 
that are implicit 
constitute poss 
2. 
St v Walberg 
109 Wis. 2d 96 (1982) 
$974.06(1) 
Peterson v St 
54 Wis, 2d 370 (1972) 
$974.06(1) 
Stu 
203 Wis. 2d 13 


(Ct. App, 1996) 


O 


| B. Venue 
| JUD) 1) Motion is part of original criminal action. 
in 1 Def 
Be) a. May be brought only in Trial Ct where 
v la 
| 69 Wis. 2d 355 (1975) convicted. AN 
Brae, 1 itio: 
| s b. Sec. 974.06 obligates Judge to review allega! 
Sue quts Qum that Judge erred in original trial 
Za fer 
pow 2) Any other Ct receiving motion papers should trans! 
motion to original Ct of conviction 
doer counsel to 
rid 3 3) Ct of conviction is proper forum for apo as 
3020 WI 55 challenge failure of postconviction counse! 
392 Wis. 24 1 ineffective assistance of trial counsel 
C. Custody requirement 
A 1) Cusi is^ ^ condition for subject-ma' 
95 Wis. 2d 207, 210-11 ) Custody is "rigid c 
980) J 
Stv Schall 
93 Wis. 2d 361, 373 
980) 
| 974.061) 
Jessen v St 
95 Wis. 2d 207 (1980) 
Stv 
72 Wis. 2 327 (1976) 
St v Bell 
122 Wis. 2d 427 
(Ct. App. 1984) 


St v Theoharopoulos 
72 Wis. 2d 327 (1976) 


Thiesen v St 3) Expired sentence or judgment, when custody no longer 
86 Wis. 2d 562 (1979) 


EXE. in effect à 
122 Wis. 2d 427 T 
(Ct. App. 1984) 


a. Ct loses subject-matter jurisdiction to decide a 
§ 974.06 motion 


b. Motion not mooted by expiration of sentence or 


judgment 
St v Witkowski €. Motion not mooted by death of Def 
163 Wis. 24 985 
(Ct. App. 1991) 
St v Schild 


nly sanction not sufficient for 
93 Wis. 2d 961 (1980) 4) Judgment for fine as only s; 


8 974.06 jurisdiction e$ 
3. Authorized Grounds for Motion = 

ee A. Grounds cognizable under § 974.06 are narrow and jd 

ES m = fol preclude all claims except those expressly Z 

131 Wis. 2d 69 enumerated E 

(Ct. App. 1986) 

$974.06(1) 


B. Sentences imposed in violation of State law 


St ex rel Warren v Cty Ct 1) Sec. 974.06 motion not remedy for ordinary rehearing 
pane TENE ) or reconsideration of sentencing on merits 


= A I eei 2) Sec. 974.06 motion and motion to modify sentence 
ia. fa 
RUNS 1900) conceptually distinct 
a. Sec. 974.06 motion challenges authority of Ct to 
impose sentence 
b. Motion to modify sentence seeks to alter terms of 
sentence validly imposed 
§974.06(1) C. Convictions and sentences imposed in violation of 
US or Wis Constitution pr 
Walberg v St 1) Sec. 974.06 
7 Lc 2d 448 (1976) dimension 
101 Wis. 2d 698 
(Ct. App. 1981) 
St v Carter 2) Mere alleg 
131 Wis. 2d 69 (1986) violaí 
Bergenthal v St 


72 Wis. 2d 740 (1976) 


NEW TRIAL. 


8974.06(3) 

Rohl v St 

90 Wis, 2d 18 

(Ct. App. 1979) 

rev'd on other grounds 
96 Wis. 24 621 (1980) 


89740800 


Walberg v St 
73 Wis. 2d 448 (1976) 


Mock v St 
‘93 Wis, 2A 287 (1980) 


8974060) 


Stex rel Warren v Cty Ct 
54 Wis. 24 613 (1972) 


$973.13 


8973.19 


denied constiti 
coll 


3) Def must have been 
perder judgment vulneraria 


p. €t lacked jurisdiction to impose sentence: i 
1) Jurisdiction over person of Def, or 


2) Jurisdiction over subject matter of pr’ 


a. As failure to charge any offense kno 


3) Double jeopardy claim 


E. Sentence imposed in € 
bylaw 
1) Sec. 974.06 motions seldom raise issue because 
a. Sec. 973.13 automatically jnvalidates excess of 
term authorized by 


sentence to extent of maximum 
law, and 

;c. 973.18 provides that sentence “shall stand 
‘commuted without further p ings 


b. 


St v Robinson 


$974.06(4) 


Stv Kim 
94 W 
(Ct. App. 19' 


$974.06(4) 


$974.06(4) 
State ex rel Dismuhe 
v Kolb 

149 Wis. 2d 270 

(Ct. App. 1989) 


$974.06(4) 


897406(4) 
St v Love. 

2005 WI 116 
284 Wis. 2d 111 
St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


St ex rel Dismuke v Kolb 
149 Wis. 2d 270 
(Ct. App. 1989) 


St v Braun 
185 Wis. 2d 152 (1994) 


§ 974.06(4) 


$ 974.061), (8) 


e Direct appeal 
e Prior § 974.06 motions 


Unless claim is for ineffective assistance of 
counsel (same Atty at trial and appeal) 


8) If Def does not raise issues cognizable on motion for 
new trial or direct appeal, such issues waived as basis 
for § 974.06 motions, unless 


a. Ct finds ground for relief asserted that for sufficient 
reason was not asserted earlier, or 


b. Ct finds ground for relief asserted that for sufficient 
reason was inadequately raised earlier 


4) Defs failure to assert particular ground for relief in 


initial § 974.06 motion bars Defs assertion of ground in 
later motion, in absence of justification for omission 


a. Sufficient reason for not asserting ground for relief 
must be found by Ct, or 

b. Must sufficient reason why ground was 
inadequately raised previously, e.g., newly 


discovered evidence, change in postconviction 
counsel 


€. Def does not have unlimited right to file successive 
motions for relief 


5) Dismissal of previous motion because Def has escaped 
is final adjudication 


4. Form of Motion 


A. Def must raise all grounds for relief simultaneously 
in original motion, except Def may 


1) Supplement original motion, and 
2) Amend original motion 
B, Motion directed to Ct that imposed Def's sentence 


CR 42-7 
(2023) 


U. Wwecupasy-~- - 


c) à ipu 
pnm 1) Def has no automatic right to substitu 
53 Wis. 2d 345 (1972) udi "T 
i a, Statutory request for substitution no 
Krueger v St 
53 Wis. 2d 345 (1972) § 974.06 
i eview 
2 T 3 (9) b. Sec. 974.06 obligates ‘Trial Judge to mi S 
au allegation that Judge erre in origin: 
53 Wis. 2d 345 (1972) 
pers i i aring 
un 2) Def may ask Judge to disqualify self from he 
PEE? motion on grounds of prejudice 
NES a 
Recommendation a. Def should make request in original petitio 
i i if issue 
weg 3) Judge has discretion whether to disqualify self if 
Se ae of prejudice raised or reasonably shown 
g petition 


5. Preliminary Procedure for Examinin: 


$974.06(8) 
Smith v St 
60 Wis. 2d 373 (1973) 


Levesque v St 
63 Wis. 2d 412 974) 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


Holmes v St 
63 Wis. 2d 389 (1974) 


Smith v St 
60 Wis. 2d 373 (1973) 
Peterson v 
54 Wis. 2d 370 (1972) 


Smith v St 
60 Wis. 2d 373 (1973) 
Peterson v St 


v 
54 Wis. 9d 370 (1972) 


Smith v St 
60 Wis. 2d 373 (1973) 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


$974.06(3) 
Smith v St. 
60 Wis. 2d 373 (1973) 


Bergenthal v St. 
72 Wis. 2d 740 (1976) 


Zuehl v St 
69 Wis. 2d 356 (1975) 


c. Ifissue purely legal, motion may be considered on |) 
briefs, with or without hearing ^ 
B. Appointment of amicus curiae , 
1) Ct may appoint Atty as amicus curiae to study Defs 
motion and records 


a, CAUTION: Ct should not appoint members of 
prosecutor's staff 


2) Amicus curiae reports to Ct whether Def's motion and 
records do or do not conclusively show Def entitled to 


no relief 


3) Amicus curiae Atty’s conclusions not conclusive 


a. Merely assists Ct in arriving at own 


judgment a 


b. Ct may not “ 
conclusions 


C. Independent judic 


1) Ct must indepe: 
record 


2) Ct must itself n 


B. Grounds for summary dismissal A 
i to raise questio? 
Re 1) Motion fails to allege sufficient facts 
96 Wis. 2 621 (1980) of fact 
Recomm} f to 
Satos a. If original petition inadequate, allow De 
supplement or amend motion 
pont cient 
Fd e Dismiss if Def still unable to allege suffi 
facts 
de i conclusory allegations 
06 Wis, 24 621 (1980) 2) Motion presents only 
‘St v Flores 
158 Wis. 2d 636 
«Ct. App. 1990) 
jent 
ve a. Statement of ultimate facts that may be sufficien 
eae to sustain complaint against demurrer not sufficient 
for § 974.06 motion 


Zuehl v St 


St v Theoharopoulos a. Ot has no subject-matter jurisdiction to hear | 
72 Wie 22.927 (1976) motiðs: ae 


St v Bel A n 
122 Wi 2a 497 
(Ct. App. 1984) 
* See “Conditions Precedent,” Sec. 2, supra 
Recommendation b. Lack of custody ia ground for dismissal better dealt. 
with at hearing 
St v Redmond 4) Defhas failed to exhaust available direct remedies 
203 Wis. 2d 13 
(Ct. App. 1996) 
$974.06) a. Time for appeal or other postconviction remedies 
under § 974.02 not expired 
Peterson v St b. Defstill has time to 


54 Wis. 2 370 (1972) 
* Make motion for new trial, and 


* Appeal 


. Ct has no subjecta 


St v Starks 
9013 WI 69, 4 46 


e. If Def doe: 
§ 974.06 motion, 


for subsequent §9 
e Ct finds ground for relief asserted (14 for 2 
sufficient reason Was not a! erted earlier, 


e Ct finds ground for relief asse: 


sufficient reason was inadequ: 


ted that for 
d earlier 


d. Issues of "constitutional 
even though Def did not raise 


EEE NN 


St v Love 8) Ineffective assistance of trial counsel 
2005 WI 116 
284 Wis. 2d 111 
‘St v Escalona-Naranj a, Claim not allowed if it could have been raised in 
l P Wie. 2d 168 (1994) previously filed motion under § 974.02 or direct 
appeal 
Loop v St b. Ineffective assistance can be raised if no previously 
65 Wis. 2d 499 (1974) filed § 974.02 or direct appeal motion 
St v Klimas c. However, § 974.06(4) does not exempt a 
(Ge ape. 1979) constitutional issue from this limitation unless Ct 


finds a “sufficient reason” for failure to allege 
matter in earlier motion 


Stexrel Warren v 9) Petition by appellate counsel to challenge failure of 
2 WI55 postconviction counsel to raise ineffective assistance of 
392 Wis. 2d 1 trial counsel should be filed in Trial Ct 
St v Romero- 
2014 WI 83 
360 Wis. 2d 522 
St v Hensley 
221 Wis. 2d 473 
(Ct. App. 1998) 
St v Robinson 
177 Wis. 2d 46 
(Ct. App. 1993) 
Es 
petition alleging ine 
appellate counsel, if D 
Atty at trial and on ap 
&v. . Def who alleges that 
es ineffective for failing 
demonstrate that th 
Smith v St 
60 Wis. 2d 373 (1973) 
Nelson v St 


54 Wis, 2d 489 (1972) 


r 


: ea di 
Smith v St a. “Sufficient particularity” i8 standar" 


60 Wis. 2d 373 (1973) 
jef, 
h n nds for reliel, 
When Def claims multiple LEUTE M ue 


Smith v St b. 
5 b 

E ea 578.0979) particularized rulings a8 to eaci X; 

3 i flaw D" 
SoS l'on ars of fact and conclusione € 
Eom e. Formal findings of 

Sts Gers) be unnecessary 
only conclusory 


e As when Def presented. 
allegations in motion 


to appeal 


ef should be given notice of 


D. Notice to Def of right 
Sty Argiz ae 1) Upon summary dismissal, D: 
101 Wis. 9d 546 (1981) right to appeal 
Peterson v St E :ng Defs 
a. Notice has been mandated following 5. 
A pan conviction, but not yet mandated following 


US ex rel Singleton 
summary dismissal of 


§ 974.06 motion 


7. Granting a Hearing 


€ 


StvLoe |— 
2005 WI 116, 4 29 n10 
284 Wis. 2d 111. 


Smith v St 
60 Wis. 2d 373 (1973) 


Recommendation 


Recommendation 
$974.06(3)(b) 


Recommendation 
8974.06(3)b) 


8$ 974.06(3)(b) 


$974.06(3)(c) 


§ 974.065) 


Sanders v Bt. 
69 Wis. 24 242 (1975) 


$97106(5) 


9) Upon DA's response, Ct may 


Find that Def's motion and records, together with | 
DA's response, now conclusively show Def entitled | 
to no relief, and 


a 


b. Summarily dismiss Def's motion 


* See "Summary Dismissal,” Sec. 6, supra 


C. Ct determines whether Atty necessary for Def 
1) Necessity of counsel within discretion of Ct 


a. Indigent's right to counsel on postconviction 
motions not yet mandated g 


$ 
b. Ifevidentiary hearing ordered, Ct should find t 
counsel necessary: T 
2) Ct to refer Def to SPD for indigency determination and 
appointment of counsel, provided 
a. Def wishes to be represented by Atty, and 
b. Defclaims or appears to be indigent, and 
c. Ctdetermines counsel necessary upon review of 
e Defs motion and records 


e DA'sresponse 


D. Ct schedules prompt hearing ‘ í 
LL M 
OU AM f 


E. Ct determines if Def's presence required at hearing 


1) €t may entertain and determine Def's y ar 
requiring io Daf athearing ec 


rmination 


2) Guidelines for Ct’s dete! 
Sander: a ust be 
SE RET) a. If hearing is evidentiary pearing, Def ™ 
WSA, § 974.06 Judicial present when 
Council Note, 1969 
e of fact presented, and 


e Substantial issu! 
ind mere allegation 


St v Saunders 
196 Wis. 2d 45 e Issue supported beyo! 
(Ct. App. 1995) 
Sanders 
69 Wis. AS (1975) b. If Def represented by counsel, Def need not be 
present when 
e Only issues of law raised, or 
« No substantial issues of fact raised 
Recommendati 
c c. If Def not represented by counsel, Def should be 
present at any hearing 
3) If Defs p cessary, 
h T ificandum 
8. Hea 
Sanders v US 
83 SCt 1068 (1963) 
Sanders v St 
69 Wis. 2d 242 (1975) 
Smith v St 


60 Wis. 2 373 (1973) 


§ 974.066) 
St v Walberg 
109 Wis. 2d 96 (1982) 


Stv Walberg 
109 Wis. 2d 96 (1982) 
St v Flores 

158 Wis. 2d 636 

(Ct. App. 1990) 


60 Wis. 2d 373 (1973) 


59740680) 


St v Sharlow 

106 Wis. 2d 449 

(Ct. App. 1982), aff'd, 
110 Wis. 24 226 (1983) 


96 Wis. 2d 621 (1980) 


E AE 


2) Burden on Def to overcome finality of crimi: 
conviction J 


yy 


3) Def must show by clear and convincing evidence that 
Ct 


a, Rendered judgment without jurisdiction, or 


b. Denied Def constitutional rights, which render 
judgment vulnerable to collateral attack, or 


c. Imposed sentence not authorized by law, or 


d. Imposed sentence otherwise subject to collateral 
attack 


C. Adjudication 


1) Ct must make foi 
law 


tly limited PY 4 


hion relief strict 


É 074 000 4) Ct’s discretion to fas 
E] 101 Wis. 2d 698 statutory language 
(Ct. App. 1981) 
$974.06(9)) 5) Forms of relief available 
i a, Vacate and set aside judgment 
Sie e Discharge Def 
aba b. Grant Def new trial 


c. Correct Defs sentence a8 appropriate 


d. Resentence Def 


D. Notice to Def of right to appeal 
Def should be 


Recommendation A 
StvArgiz 1) Upon final disposition of § 974.06 motion, 
101 Wis. 24 546 (1981) 


given notice of right to appeal 


" Plea Agreement. 
2. Withdrawal of Plea Before Sentencing or 
After Sentence Vacated Oeo 
3. Withdrawal of Plea of Guilty or No Contest 
After Sentencing 


Santobello v New York 
92 S. Ct, 495 (1971) 


‘St v Bowers 
2005 WI App 72 
280 Wis. 2d 534 


St v Bokenyi 
2014 WI 61, 40 
355 Wis. 2d 28 


St v Nietzold 
2023 WI 22 
406 Wis. 2d 349 


St v Stewart 
2013 WI App 86, 11 18- 
19, 349 Wis. 2d 385. 


St v Stewart. 
2013 WI App 86, 1 15 
349 Wis. 2d 385 

St v Matson. 

2003 WI App 253, 1 26 
268 Wis. 2d 725 


St v Smith 
207 Wis. 2d 258, 281 
(1997) 


St v Maison 
2003 WI App 253, 1 27 
268 Wis. 2d 725 


Si v Deilke 
2004 WI 104, 4 13 
274 Wis. 2d 595 


CR 43: WITHDRAWAL OF PLEA 
1. Withdrawal of Plea Based on Breach of 


1. Withdrawal of Plea Based on Breach of Plea 
Agreement 


A. Either party entitled to withdraw from plea 
agreement if other party breaches 


1) Breach must be material and substantial 


AB i b, a party must © 5 
2016 WI 17, 1 36 g To establish a breac a P ie plea agreement A np ; 
367 Wis. 2d 285 item was bargaine' P such as conc 
plea agreement silent ona topic ped by à 
consecutive sentences 18 not breac 
consecutive sentence 
| Soe 2) Prosecutor may not render Jess than a neutral 
249 Wis. 2d 492 recitation of plea agreement 
gj F WI App 25. 3) Breach of plea agreement waived if issue not raised 
i 25, 361 Wee 2d 3j EN before Def sentenced 
| n 
Eder dn i i tion from Ct is 
4) Agreement to withhold relevant information 2 
Sot Wi OV. contrary to public policy; disclosure of such information 
| js not breach 
: 53" WI App 132, 47, 5) Remedy is in Circuit Cus discretion: not eVery breach 
12, 351 Wis. 2d 2 a requires a remedy; ‘preach must deprive the 
nonbreaching party of a material and substanti 


benefit for which the party bargained 


MM 
St v Tolir ; A i es 
187 Wis. 24 346 some circumstances, party who has breached 
. itted to withdraw 


(Ct. App. 1994) 


Stv Deilke 
2004 WI 104, 125 
274 Wis. 2d 595 
St v Bembenek 
2006 WI App 198 
296 Wis. 2d 422 


the 


Stv Bokenyi 
2014 WI 61, 140 

356 Wis. 2d 28 

St v Deilke. 
2004 WI 104, 1 14, 25 
274 Wis. 24 595 


St v Rivest 
106 Wis. 2d 406, 414 


St v McKnight 
65 Wis, 2d 582 (1974) 


Dudrey v St 
74 Wis. 23 480 (1976) 
St v Simpson. 

200 Wis. 2d 798 

(Ot. App. 1996) 


Nelson v St 
54 Wis. 2d 489, 496 
(1972) 


St v Lopez 
2014 WI 11,12 

353 Wis. 2d 1 

St v Canedy 

161 Wis. 2d 565 (1991) 


232 Wis. 2d 561 


St v Cooper 
2019 WI 73, 44 28-29 
387 Wis. 2d 439 


St v Marinez 
2008 WI App 105 
414, 13-14, 

313 Wis. 2d 490 


2. Withdrawal of Plea Before Sentencing or Aft 


Sentence Vacated 


A. Def has no absolute right to withdraw plea before 
sentencing 


1) Motion directed to sound discretion of Ct 


2) Evidentiary hearing to be granted liberally 


3) Ct should freely allow Def to withdraw plea before 
sentencing for any fair and just reason, unless the 
prosecution would be substantially prejudiced 


a. Freely does not mean automatic 


evidence 


4) Once Def has prese: 
withdrawal, burden 
substantial prejudice 


NEW TRIAL 


marnma 


Pulaski v St 
23 Wis. 2d 138 (1964) 


Stu Reppin 
35 Wis. 24 377 (1967) 


St v Bartelt. 
112 Wis. 2d 467 (1983) 


St v Van Camp 
213 Wis, 24 131 (1997) 


3. Withdrawal of Plea of Guilt, 


y or No Contest After 4 


Sentencing 

mit 
A. Ct has inherent power to hear motion to per 
withdrawal of plea 


directed to sound discretion of Ct 


2) Issue not whether Def guilty, but whethe: 
convicted on plea 


1) Motion 
x Def fair! ly 


3) Plea is involuntary a9 matter of law when record does 


not show that Def 


a. Was fully informed of all rights waived, and 


St v Harper 
577 Wis. 2d 543, 557 
(1973) 


prudent lawyer, 
law, would give to. 
Atty’s service 


« Defense Atty’s failure to warn Def of 
immigration consequences of plea 


Padilla v Kentucky 
130 S. Ct, 1473, 1485-86 
(2010) 

St v Ortiz-Mondragon 
2015 WI 73 

364 Wis. 24 1 

St v Shata 

2015 WI 74 

364 Wis. 2d 63 

St v Mendez 

2014 WI App 57, 12 
354 Wis. 2d 88 
S e Sixth Amendment guarantee of effecti ve counsel 
nw does not require advice of potential Ch 980 

= proceedings, a collateral consequence 


St v Cooper a 
2019 WI 73, 11 28-29 
387 Wis. 2d 439 


St v Henyard 
2020 WI App 51,71 16, 
19, 393 Wis.2d 727 


Stv 
131 Wis, 2d 246 (1986) 


St v Booth. 
142 Wis, 2d 232 
(Ct. App. 1987) 


Croker v St 
66 Wis. 2d 222 (1974) 


Stv Taylor 
2013 WI 34, 1 33 & n.8 
347 Wis. 2d 30 


St v Cross. 
2010 WI 70, 14 
826 Wis. 2d 492 
St v Lichty 

2012 WI App 126 
344 Wis. 2d 733 


St v Hailes 

2023 WI App 29 
408 Wis. 2d 465 
pet for rev denied 


vSt 


Edwards 
51 Wis. 2d 231 (1971) 


Santobello v New York 
92 S. Ct. 495 (1971) 


dot y 

Mere inadequacy of plea ces reviewing 

itself necessitate pee 53 determi 

Gt may look to entire record to te ture of 

whether Def had actual notice © 

charge 
ishment 

Mere disappointment in eventual IE ity plea 

imposed not ground for withdraw: guili 

nor is assertion of innocence T 

i ead guili 

Moral scruples or family pressure oE RA 

are self-coercive elements and do no! 

voluntary nature of guilty plea 


tanding of consequences of plea is 


isunders' 
mer must prove a 


ground for withdrawal, but 
misunderstanding 


Entering a plea with an understanding that the 
i lar 


`~ 


St v Frey » Intent regarding offenses charged, un 
s NT 25 11.62, 7 read-ins, and dismissed charges as 
pec 23 agreement should is dear | L^ yr: 2 
2008 WI 65 t : 
11 5-6, 35, 92-94, 
310 Wis. 2d 259 
LeFebre v St Def must prove what plea agreement actually 
40 Wis, 2d 666 (1968). was or contention fails for lack of proof 


Breach of plea agreement must deprive Def of 


St v Bangert 
131 Wis. 2d 246 (1986) substantial and material benefit for which Def 


bargained 
Sa e Prosecution’s “half-hearted” delivery of 
A nee d statement could not be construed as fulfillment. 
of promise to recommend plea 
Se WI EN d e Failure to receive sentence concessions 
236 Wis. 2d 293 contemplated by a plea agreement is not a basis 
for withdrawing guilty plea on grounds of 


manifest injustice 


Stv Smith. 
202 Wis. 2d 21 (1996) e. Alford plea does not 


St v Allen 
2004 WI 106 
274 Wis. 2d 668 


St v Payette 
2008 WI App 106 
313 Wis. 24 39 


Leev US 
187 S. Ct. 1958, 1968-69 
(2017) 


B 
H 
Bo. 
oo 
T 
l 
2 
3 


motio! 
ents i8 
hearing 18 


e Ct should review 
each of these elem 
before evidentiary 


Jish a sufficient fact 


g. Failure to estab! 
pleaded offense 


Def committed the 


3) If Def meets the burden, then 
sonable probability 


ether rea! 5 
reached in 4 


a. Otmust determine wh 
ult would be 


existe that different res 

trial 

b. Reasonable probability of a different outcome exists 
if there is a reasonable probability that a jury 
looking at the old and new evidence would have a 
reasonable doubt as to guilt 

akes Defs decision to 


c. Certainty of deportation m: 
advice to plead 


proceed to trial rational; counsel’s 
guilty instead justifies plea withdrawal 


. Violation caused Def to plead guilty, and 


c. At time of plea, Def unaware of potential 
constitutional challenges to State's case because of 


the violation 
St v Rock 2) Ct must make findings on all three elements of Defs 
92 Wis. 2d 554 (1979) burden in granting or denying motions 
St v Van Camp 3) Plea cannot be invalidated on grounds that each. 
Ew constitutional right not specifically waived, provided 


Edwards v St. 
51 Wis, 2d 231 (1971) 


a. Def knows those constitutional rights automatically 
waived by guilty plea, and 


b. Record shows plea knowingly and voluntarily 
entered 


‘Stu Bangert 
131 Wis, 2d 246 (1986) 


St v Van Camp 


213 Wis. 2d 131 (1997) 1) Initial burden on Def to n 


violation, then Def is enti 


St v Johnson ’ 
2012 WI App 21, 44 12- 
13, 339 Wis, 2d 421 


EET ——— 


| a3 and 
H 3) Burden then shifts to State to show Py 5 Jen juntarily: > 2 
f convincing evidence that plea knowingly Ty of record 4 
| and intelligently entered despite inadea™ 
at time of plea’s acceptance 
Stv Lo i ible 
196 Wie, 24 725 B Bvidétiss cutellia plea hearing recoró^ ^o mm 
(Ct. App. 1995) 
St v Thom 
2000 W113. b. Ob may look at totality of circumstance? 
232 Wis, 24 714 
| St v Fuerte 
| 2017 WI 104, 942 4) Cts failure to give deportation warning under as 
a 878 Wis. 2d 504 8 971.08(1)(c) is subject to the "harmless error’ analysis 
St v Carter z 
131 Wis, 2d 69 (1986) 5) Violation of § 971.08 not a constitutional violation but a 
statutory violation subject to postconvi jon motion to 
withdraw plea under § 974.02 or § 809.30. Alleged 
of a § 974.06 


statutory violation is beyond scope 
postconviction motion. 


ot notified all potential 


Seybold v St 2) When reviewing voluntariness of plea bargain, Ct: 
61 Wis. 2d 227 (1973) distinguish between pu E 


X 
a, Motivation that induces Def to plead guilty or. 
contest, and 


b. Force that compels Def to plead guilty or no contest 


Craker v St. 3) Self-imposed coercive elements do not vitiate voluntary 
66 Wis. à 222 (1974) nature ofa guilty plea 

= ied 4) Good-faith error in calculating maximum sentence at. 
pb plea hearing, if later corrected at sentencing to Def's 


benefit, does not affect. voluntariness 


Miis ad 5) In NGI proceedings, safeguards for a valid plea only 
386 Wis. 24 76 apply to the guilt phase 


Trial Ct's power on review 
plea 


1) Test of record 


St v Pohiham: 
SUI) 3) Withdrawal of pleas to charge! 
limitation. 
: jon to Ct» 
a. Def may withdraw plea of guilty upon motion 


when 

« Def plended guilty pursuant to plea bargain 
based on amended information, an 

new and different 


n charged 
d by 


face was barre! 
limitation 


e Amended informatio 
offense, which on its 
applicable statute of 


G. Granting an evidentiary hearing 


Nelson v St 
1) Ct’s discretion to grant evidentiary hearing 


failure to follow 
cie case 


ri 


assertion of. 


Nelson. v St 
54 Wis, 24 489 (1972) 


Levesque v St 


63 Wis. 2d 412 (1974). 
v 


Nelson v St 


54 Wis. 2d 489 (1972) 


Stu We 
176 Wis. d 205 
(Ct. App. 1993) 


Nelson v St. 
54 Wis. 2d 489 (1972) 


Stu Hampton 
2004 WI 107 


» Def fails to allege sufficient facts in motion to 
raise question of fact, or 


» Def presents only conclusory allegations, or 


» Record conclusively demonstrates that Def not 
entitled to relief 


8) Ct may, in its discretion, deny motion without a 
hearing, provided 


a, Ct forms independent judgment after reviewing 
record and pleadings, and 


b. Ct supports decision with written opinion 


4) Burden of proof 


3 “ext nADITio N | INE i 


EXTRADITION... suananseseusnsnasseuaesessusnessneauensesees CR 44-3 
1. Nature and Purpose of Proceedings |... CR 44-3 
2. Controlled by Federal Law... CR 44-3 
3. Arrest Before Governor's Warrant 

CR 44-4 


or Requisition. 


4. Arrest Under Governor's Warrant 
or Requisition. 


Scope of Habeas Corpus Review ....- ; 


1. 


US Const art IV, $ 2 
18 USC § 3182 


‘St ex rel Ehlers 
v Endicott 

188 Wis. 2d 57 
(Ct. App. 1994) 


Michigan v Doran 
99 SCt 530 (1978) 


Mahon v Justice 
8 SCt 1204 (1888) 


EXTRADITION 


1. Nature and Purpose of Proceedings 


A. Surrender on demand by Governor of one State to 
Governor of another of person charged with or 
convicted of offense in demanding State 


B. To prevent escape of person charged with or 
convicted of offense and to provide for return to 
jurisdiction from which person fled from 
prosecution or punishment 


C. Purpose of extr: 


adition Act 


B. Uniform Criminal Extr: 
to andin aid of 


i 976.03 
i Biss spei ea 1) Legislation adopted by States ancillary 
| SNC redd federal Constitution and law 
| ied V IIUNV construed to 
| d 2) Federal regulations to be liberally construe 
| Massachusetts. 1 iti 
i] 27 SCt 122 (1906) effectuate purpose of returning fugitives 
Hughes of 
‘ge Wie d 002 (1036 3) State law cannot set tougher standards n surrender 
| eee d prisoners than those provided by federal law 
58 SCt 687 (1983) 
| US ex rel Grano 
v 
318 FS 963 (D Del 1970) 
affa, 446 F2d 272 
Gà Gir 1971) 
PERRAS s 
9 3. Arrest Before Governor’s Warrant or Requisition 


A. Requirements for lawful arrest 


a. May be made by officer or private citizen Pa E 
reasonable information that Def charged in another 
State with crime punishable by death or 
imprisonment for term exceeding one year 


Recommendation e Reasonable information may consist of certified 
copy of criminal complaint and arrest warrant or 
telephonic or telegraphic communication from 
law enforcement officer or DA 


st d Klein. b. May be made by person having probable cause to 

25 Wis, 3d 394 (1964) believe felony committed in demanding State and 
Def committed it 

SteHughss c. Defmust be taken before a Judge with all 

educi e practicable speed and complaint made setting forth 


grounds for arrest 


e Unreasonable detention without Ct appearance 
raises due-process questions 


e Reasonableness of d 
facts and circumst: 
B. Initial appearance to 
1) Ct must determine 
a. Is Def here same ae 
b. Is Def fugitive 


act that constitui 


2) If foregoing questions 


ays if 


ded up to 60 di 


extent 


r bail may be 
ved 


3) Commitment o x 
not recel 


976.0317) 
Governor's warrant 
St ex rel El i imits 
exrel Ehlers a. 1f Def also held on local charger above imei to a 
not controlling and only begin to run after 


v Endicott 
on local charges ended 


C. Waiver of extradition hearing 


overnor's warrant, Def 
ime in 


1) H arrest based on other than Gi 
may sign written waiver to extradition at any time 


presence of Judge 


2) Ct must advise Def of right to 
a. Counsel, and if indigent, right to Ct-appointed 


counsel 


976.03(3) 


976.03(6) 


976.03(3) 


976.03(3) 


St ex rel Clayton v Wolke 
69 Wis. 2d 363 (1975) 


2) Demand must allege 
a. Def present in demanding State at time alleged 
crime committe : 


e Constructive presence sufficient if Def commits 
act in Wis that intentionally results in crime in 
demanding State 


p. Def thereafter fled from demanding State 


3) Demand must pe accompanied by 
a. Authenticated copy of indictment, or 


b. Authenticated copy of information supported by 
affidavit stating underlying facts, or 


c. Authenticated copy of affidavit made before 


magistrate, together with copy of any warrant 


issued thereon, or 


e Cross-certification by required 


Authenticated c 
sentence with si 


976.03(8) 


St ex rel Holmes v Spice 
68 Wis. 2d 263 (1975) 


976.03(10), (11) 


976.03010) 


People ex rel Harris 
v Ogilvie 
221 NE23 265 (Ill 1966) 


. Arrest on Governor's warrant 


1) Def may be arrested wherever found in State 


2) Def held on basis of warrant 
n execution of fugitive 


arrest or i 
d cannot effect release 


t moot an 
record before rele: 


a. Any defect in prior 


complaint or warran' 
ase to 


3) Def taken before Judge of Ct of 
agent of demanding State 


a, Failure to do so is crime 


4) Judge must inform Def 


a. That demand made for Defs surrender and of 


specific crime with which charged 
b. Right to demand and procure Ct-appointed Atty if 
indigent 


c. Right to test legality of arrest 


€ 


St v Stone i tend b 
111 Wis. 2d 470, 474 B. Asylum Ct may inquire into four questions 
(1983) 
= v Ritter 

4 Wis. 2d 227 (1976) 
74 Yale LJ 78 (1564). 


1) Are extradition papers in order and properly authen- 
ticated? 


2) Was crime substantially charged under law of 
demanding State? 


3) Is petitioner person named in extradition papers 
(identity)? 


4) Was petitioner present in demanding State at time of 
alleged offense (fugitive status)? 


C. Limitation in scope reflects conflict of two basic 


principles of law 
1) Proper relationship between judicial processes of sister 
States 


2) Securing for int T 
guaranteed by 14th 


Michigan v Doran 
99 SCt 530 (1978) 


St v Stone 
111 Wis. 2d 470, 474 


i ke judicial no 
ARCA lum State may ta adm 
74 Wis. 2d 227 (1978) . e ob ther demanding State to oe 4 
whether crime has been charge! S 
ing of proba. 
St v Stone. e Wis can only inquire whether Wi AES 
E pj UU cause made by judicial officer 1n 
1983) 
State 
1 arrant 
Sere NUS e Not necessary that complaint or RS pe Rm 
188 » 5 contain an express statement of prol He g State's 
«t. AS 199) Ot may take judicial notice of deman 
statutory requirements 
P n t 
c. Petitioner is person named in extradition reques 
Got v Weihe ining identi ion that 
Soe » e In determining identity, presumption tj 
B a fugitive is person sought by demanding State 
must be overcome by clear and convincing 
evidence 
d. Petitioner is fugitive 
Illinois ex rel McNichols 
v Pease 
28 SCt 58 (1907) 
‘St ex rel Rodencal 


164 Wis. 2d 411 (1991) 


Biddinger " v 

Comm r of Police 
38SCt41 (1917) 

St ex rel Rodencal 

v 

164 Wis. 2d 411 (1991) 


St ex rel Kohl v Kubiak 
255 Wis. 186 (1949) 


976.03(20) 
St ex rel Welch v H 


54 Wis. 2d 482 (1972) 


Munsey v Clough 3) Question of alibi 
26 SCt 282 (1905) 

St ex rel Welch v Hegge 

54 Wis. 2d 482 (1972). 


AED 4) Motive for seeking extradition 
35 SCt 137 (1914) 


New Mexico v Reed 5) Motive of Def in leaving demanding State 
118 SCt 1860 (1998) 

Hogan v O'Neill 

41 SCt 222 (1921) 


St ex rel Lykins 6) Whether original arrest or detention was illegal 
v Steinhorst 
197 Wis. 2d 875 
(Ct. App. 1995) 


6. Findings 


and 

A. If custody found lawful, quash habeas corpus 
return Def to custody of sheriff for relinquishment 
to demanding State under Governor's warrant 


B. If custody fou 
custody 1 


DETAINERS 
1. Definition 


US v Mauro A. Detainer is 


St v Eesley 
225 Wie, 2d 248 (1999) 


St v Onheiber Aen t ant is a detainer 
2009 WI App 180 4) Nationwide arrest wart 
322 Wis. 2d 708. 

s to deal with 


B. Wis has adopted separate procedure 


27905 Uc 1) Interstate detainers 


2) Intrastate detainere 


971.11 
ores 2. Interstate Procedure 
A. Commencement 
Mee 1 Commenced by State by filing written request for 
temporary custody with appropriate authorities in 
state of prisoner's incarceration 
976.05(3) 
976.05(3)(a) 
St v Miller 
2003 WI App 74 
261 Wis. 2d 866 
CR 44-12 


(2022) 


St v Thomas a. Prisoner must strictly comply with formal notice 


2013 WI A; ; 1 
348 Wis, SESS requirements 
St v Blackburn 
J 214 Wis. 2d 372 
iv (Ct. App. 1997) 1 
St v Townsend b. “Sending” State's failure to notify prisoner of i 
HUS WA W detainer does not deprive prisoner of. right to seek H 
ee ae prompt disposition of charges in “receiving” State | 
976.05(4) 2) If commenced by State, pr must begin within 120 
St v Aukes isoner’s arrivi 
192 Wis. 24.338 days after prisonei 
(Ct. App. 1995) 
Tey 3) Time limits tolled if good cause shown in open Ct 
2003 WI App 74 
261 Wis. 2d 866 
Spei 4) Time limits stop running on date trial begins or no 
Fed eed contest or guilty plea entered. 


ary 
eat for tempore? 
requi Gi requesting d 


976.06 
2) Scope of hearing confined to 
custody and identity of person sougl 
State 
a. Shall not consider guilt or innocence of prisoner 
9 ; "T 
ens ay E. The literal language of the anti-shuttling provision 
121 SCt 2079 (2001) of the Interstate Agreement on Detainers bars any 
further criminal proceedings when Def returned 
original place of imprisonment before trial 
St v Nonahal ; 
2001 WI App 39 1) Protections of anti-shuttling provision may be waived 
241 Wis, 2d 397 
3. Intrastate Detainer Procedure 
97111 
A. Procedures substantially similar to procedures on 


Interstate detainers 


CR 45 
ELECTRONIC SURVEILLANCE 


Constitutionality............ 
Procedure .......... een 
Recording Interceptions 
Inventory (Notice) to Person Monitored .............. CR 45-8 
Pretrial Use of Intercepted 

CR 45-9 


Communications ............... erret entntn tnnt 


"Trial Use of Intercepted 
Communications 


ELECTRONIC SURVEILLANCE 


St ex rel Hussong 
v Froelich 
62 Wis, 2d 577 (1974) 


St v Gil 
208 Wis. 2d 531 
(Ct. App. 1997) 


1. Constitutionality 
A. Electronic surveillance control law valid enactment 


that meets 4th Amendment and all other 
constitutional requirements 


B. Surveillance control law premised on concept of 


controlling law enforcement’s conduct to protect 
citizens’ privacy rights 


2. Procedure 


A. Application 


1) Approval of both AG and any DA (generally DA in Cty 
where criminal investigation pending) necessary 


f£ Extortion 
rolled À 
g. Dealing in controlled substances or cont ' 


substance analogs 


M. Computer orime that is felony wader § 943.70 


i. Sexual exploitation of a child 


j Child trafficking 


k. Child enticement 


l Use of a computer to facilitate child sex crime 


m. Soliciting a child for prostitution 


n. Any conspiracy to commit foregoing offenses 


968.301) 
St exrel Hussong 

v Froelich 

62 Wis. 2d 577 (1974) 


968.300) 0) 


i ipti d location of $ 
968.30(1)(b)2. b. Particular description of nature an d 
Nu facilities from which communication to be z 
k intercepted or particular description of nature and 
Jocation of place where communication to be 


intercepted 


Particular description of type of communications 


968.8000). 6 
sought to be intercepted 
968.90(1)(0)4. d. Identity of person, if known, committing offense and 
whose communications to be intercepted 
= 3) Full and complete statement of other investigative 
procedures tried and failed 


a. Why other investigative procedures reasonably 
appear unlikely to succeed, if tried 


b. Why other investigative procedures reasonably 
appear too dangerous 


| PESKA 4) 


a. If interception does not 
when described com 
description of facts 
believe additional d 
occur 


.968.30(1)(€) 5) Full and complete state 
previous applications iny 
facilities, or places kı 


a, Ct to which previ 


b. Action taken by 


LEIS eae 


4 a ception 
NES 6) When application for extension of time for interceP 
to be maintained 4 
a. Statement of results thus far obtained by 
interception, or 

objective 


b. Reasonable explanation of failure to obtain 


C. Hearing 


968: f 
oid 1) May be required to support application 


st be reduced to writing 


Sesana 2) Ifheld, oral testimony mu: 


968.30(3)(a), 968.28 
St ex rel Hussong 


v Froelich 
62 Wis. 24577 (1974) 


968.30(3)(c) 


968.30(4) 


968.27(4)\a) 
St v Smith 
149 Wis. 2d 89 (1989) 


968.30(9)(0)2. 


d. Other investigative procedures tried and failed, or 
appear unlikely to succeed or too dangerous 


2) Contents of order must comply with statute 


a. Radio portion of cordless telephone communication 
transmitted between handset and base unit not 


protected by statute 


3) State may appeal order denying application 


E. Time period of authorization 


1) Cannot exceed 30 days without judicial extension 


a. 30-day period 


8. Recording In 


A. If possible, ri 
device 


968.3000) 


988.30(7)(a) 


968,30(7)(b) 
968.2910), (2) 


US v Knotts 
103 SCt 1081 (1983) 


aled, and 
B. Recording filed with Ct issuing order; $e 
kept in Ct’s custody 
on order 
C. Preserved for 10 years and destroyed only 
of issuing Judge 


use 
D. No disclosure except by order of Ct for good ca’ 


E. Concealed radio transmitters may be used 


nt of usual surveillance 


1) Technological enhanceme: 7 
al issue visual 


techniques raises no constitution 
surveillance would not also raise 


a. Beepers may not be used to monitor activities inside 
private residence without warrant 


4. Inventory (Notice) to Person Monitored 


t 


968.30(7)(e) 


968.30 (7X6), (9)(a) 


968.292) 
St v Gilmore 
201 Wis. 2d 820 (1996) 


4) Onex parte showing of good cause, Judge may 
postpone serving inventory 


a, Shall review postponement at end of 60 days, and 


b. Good cause must be shown before further 
postponement 


5) Inspection of intercepted communication and 
application 


a. Limited to what Judge determines to be in interest 
of justice 


5. Pretrial Use of Intercepted Communications 


A. Prosecutor 


6. Trial Use o! 


nication (or 


968.30(9) 
C. Motion to suppress intercepted commun be 
evidence derived from the Pommunication) may 
made before trial on following grounds 
968,30(0)(: 
> 1) Communication illegally intercepted 
St v Smith. 
149 Wis. 2d 89 (1989) a. Person using cordless phone has no reasonable 
expectation of privacy in conversation. 

b. Party using normal Jandline phone may well have 
expectation of privacy when unknowingly 
conversing with another using cordless phone 

968.30(9)( j 3 
e 2) Order of authorization or approval jnsufficient on its 
face 
968.30(9) / 4 
No 3 Interception not made in conformity with order of 


St v Maloney 
161 Wis. 2d 127 
(Ct. App. 1991) 


968.30(9)(b)1. 


968.29(3)(b) 


CR 45-10 


Stv Gil B. EXCEPT when plain hearing doctrine applies 


208 Wis. 2d 5; 
(Ct. App. 1992. 

1) When officers are conducting otherwise-authorized 
electronic, aural surveillance (warrant or one-party 
consent felony surveillance), evidence of other crime 
not otherwise subject to authorized electronic, aural 
surveillance may be used in case-in-chief if the 
evidence inadvertently fell within officers’ plain 
hearing 

2) Ct must be certain that law enforcement just 
inadvertently came upon evidence 

St v Waste Mgmt C. In non-felony proceedings, evidence obtained from. 
purs site) one-party consent search cannot be admitted in 
evidence in case-in-chief, but can be turned over to 
law enforcement officials 
US v Caceres D. Intercepted 
99 SCt 1465 (1979) 
St ex rel Arnold v Cty Ct 
51 Wis. 2d 434 (1971) 
US v White 
918Ct 1122 (1971) 
St v Christensen 
2007 WI App 170 
304 Wis. 2d 147 
St v Riley 
2005 WI App 203 
287 Wis. 2d 244 
St v Turner 
2014 WI App 93 


356 Wis. 2d 759. 


St v Smith 
72 Wis. 2d 711 (1976) 


St v Albrecht 
184 Wis. 2d 287 
(Ct. App. 1994) 


St v Smith 

72 Wis, 24 711 (1976) 
St v Albrecht 

184 Wis, 2d 287 

(Ct. App. 1994) 


AES 
cording ii 
E. Testimony concerning content of tape T 


admissible 
n through | 
ding during 


to tape's admissio! 
transcript of recor 


1) Defcan “open door" 
extensive reference to 
examination 


2) Tape can be admitted as “defensive impeachment 


evidence” in rebuttal, to 


a. Present the “tone” in which statements were made 


t readily ascertainable 


b. Provide other nuances no 
from transcript. 


CR 46 
WRITS 


l. Certiorari: See Civil Benchbook CV 26... CR 46-8 


2. Habeas Corpus: See Civil Benchbook CV 27 ........ CR 46-3 | 


WRITS 


1. Certiorari: See Civil Benchbook CV 26 i 
2. Habeas Corpus: See Civil Benchbook CV 27 


CR 47 
CONTEMPT OF COURT 


m 


Bo, 


Power of Court .....ccsccossessssesesesererceeesssstssnanssasasesssces CR 47-3 
Definition of Contempt............... eene CR 47-4 
Summary Proceedings................ eene CR 47-6 


Non-Summary Proceedings... CR 47-8 


CONTEMPT OF COURT 


In re Kading 
70 Wis. 2d 508, 543b 
(1975) 


DLD v Circuit Ct 
(Int of DLD) 

110 Wis, 2d 168, 182 
(1983) 


Currie v Schwalbach 
132 Wis, 2d 29, 44 
(Ct. App. 1986) 


(Ct. App. 1989) 
66 MLR 369 (1983) 


1. Power of Court 


A. Ct of general jurisdiction has inherent power to 
hold those who disobey its lawful order in contempt 


1) To be used sparingly, with utmost sensitivity 


2) Not to be used arbitrarily, capriciously, or oppressively 


3) Contempt 
civil nor 


Recommendation 


DLD v Circuit Ct 
(Int of DLD) 
110 Wis, 2d 168 (1983) 


90 Wis. 24 67 
(Ct. App. 1979) 


pretrial discovery. 


3) Violations of 
d be handled by 92: 


the like shoul 
specific remedies in 8 


C. Juvs may be held in contempt 


1) Juv Ct must follow 
limited by Ch 938 


2) See JV 11, Postdisposition, 


2. Definition of Contempt 


Ch 785 procedures, 


: and 
uling orders 
ached provided a8 


itatutes outside Ch 785 


except as 


Juvenile Benchbook 


Ly 


785.01(1)() B. Disobedience, resistance, or obstruction of 


In re Kadi 
70 Wis, 93 808 asm) authority, process, or order of Ct 


St v Dickson 1) Notice from Clerk of Ct not order of Ct. 
53 Wis. 2d 532 (1972) 


2) Although sanctions for failure to comply with 
scheduling, discovery, or pretrial orders can be found in 
specific statutes, disobedience of order compelling 
compliance may be punishable by contempt 


Seo 3) Contempt may be charged for violation of Ct order for 
NS ND, acts committed by a third party at direction of Def 
pl) C. Refusal of witness to appear, be sworn, or answer 
question 
972.08(1) 
St v Gonzalez 
172 Wis. 9d 576 
(Ct. App. 1992) 
- i 


aoiu to Lore it n 
geo») D 
yo uals * tear) 

NE md 


785.03(2) 
Anderson v. 

Milw Cty Cir Ct 

219 Wis, 2d 1 (1998) 


Gower v Cir Ct 
154 Wis. 2d 1 (1990) 


Lemmons v 
Racine Cty Cir Ct 
148 Wis. 2d 740. 
(Ct. App. 1989) 


8. Summary Proceedings q@ 


mpt power? 
A. Requirements for using summary contemp 


1) Contemptuous act must be committed in actual 
presence of Ct 


a. Failure to appear not basis for summary contempt. 
presence of Ct 


because it does not occur in 


b. Tardiness of counsel does not occur jn presence of 
ary contempt 


Ct and cannot be sanctioned by summ: 


der in Ct 


St v VanLaarho 
90 Wis. 2467 — 


(Ct. App. 1979) 


785.03(2) 
Comment 


785.04(3) 


785.03(2) 


Oliveto v 
Crawford Cty Cir Ct 
194 Wis. 2d 418 (1995) 


2) Summary contempt should not be used if Judge 
attacked such that personal feelings could reasonably 
be expected to have been affected, unless absolutely 
necessary to preserve order and protect authority and. 
dignity of Ct 


3) When Ct proceeds summarily, may not proceed with 
further punitive sanctions 
4) Ifcontemptuous conduct continuing, remedial action 


may be commenced even though summary proceeding f 
used 


C. Procedure 


1) Must be done immediately following contemptuous 
conduct 


aoea eeh 
4) In that said (name of contemnor) did: (Spe 


contemptuous act); and 
i vior of 

5) The disorderly, contemptuous, and insole’ PD " 
(name of contemnor) has, beyond a reas A dignity 
seriously destroyed the order, authority, a $ Goure 
this Court and must be dealt with under on Saati 
inherent and statutory powers summarily P 
such conduct 

TONEY), E. Sanctions available 


1) Fine of not more than $500 


2) Or, confinement in Cty jail 


a. Not to exceed 30 days 


78507 


785.01(3) 


St exrel NA v GS 
156 Wis. 2d 338 
(Ct. App. 1990) 


Larsen v Larsen. 
159 Wis. 2d 672 
(Ct. App. 1990) 


CR 47-8 
(2022) 


PD 


INTIA 


Required action must be within power of 


contemnor 
e Contemnors must “hold the keys to their own 
jails” 


785.03 (1)(c) b. May be tried jointly with punitive action 


2) Standing 
ema a. Any person aggrieved by contempt of Ct has 
82 Wis, 2d 124 (1978) standing to file motion for remedial sanction in 
principal proceeding: 
= b. Ct Comm’r, Municipal Ct, or State agency 


conducting proceeding may petition Circuit Ct for 
sanction for contemptuous conduct at such 
proceeding 


c. Ifcontemnor not p: 


e May be joined 
* Limit toremed 


3) Procedure 


a. Ct must give notice to a 


4) Findings and conclusions 


a. Alleged contemnor committing certain acts OF 
omissions, and 
b. Acts or omissions intentional, contemptuous, and 


without legal justification 


Balaam v Balaam. 
2 5) Alleged contemnor's burden, after proof of conduct 


52 Wis, 2d 20 (1971) 


a. Must prove acts or omissions not contemptuous, OF 


b. Must prove legal justification for conduct 


mpensate injured 


Recommendation g. Consider option of imposing sanction with right to $ Y 
purge in specified time 4 


B. Punitive sanctions 


1) Definition 


785.012) a. Sanction imposed to punish past contemptuous 
conduct 

Stexrel NA v GS i i nt for definite period is 

156 Wis. 2d 338 B diens i SEU M 5 

(Ct. App. 1990) punitive san 


Contemnor cannot undo or remedy what has _ 
been done and cannot shorten term by promising 


not to repeat offense 


—— NBERER 


St v King 
82 Wis. 2d 124 (1978) 
Ferris v 


St ex rel Maass 
75 Wis. 2d 542 (1977) 


St v King 
82 Wis. 24 124 (1978) 


785:0301)) 


e. Alleged contemnor entitled 


d. If conduct involved disrespect or criticis: 


to due proces? 


iminal 
* "Trial and proceedings same as for any Cr! 


case 
e Burden on State to prove guilt beyond a 
reasonable doubt 
im of Judge, 


hy H 
same Judge disqualified from presiding, unless De! 


consents 


3) Findings and conclusions 


a. Def intentionally committed certain acts or 
omissions, and 


CR 48 
GRAND JURY/ 
JOHN DOE PROCEEDINGS 


JOHN DOE PROCEEDINGS 
1. Definition and Initiation ... 
Role of Judge in John Doe Pr 
Disposition .. 


Report of 
Grand Jury: Williama 
204 Wis. 409 (1931) 


Report of. 
Grand Jury: Williams 
204 Wis. 409 (1931) 


US v Morton Salt Co 
70 SCt 357 (1950) 


US v Dionisio 
93 SCt 764 (1973) 


St v Nowakowski. 
67 Wis. 2d 545 (1975) 


GRAND JURY 


1. Purpose 


A. To discover wrongdoing and, upon sufficient 
evidence, to accuse individuals by indictment so 
that proper prosecution of offenders may occur 


B. Investigates whether crime committed and by whom 


2. Powers 


A. Prosecution may investigate merely on suspicion 
that law being violated 


B. May investigate just HEISE Grend z wants 


968.40(1) 


968.40(1) 


988.40(3), (4) 


968.40(4) 


968.48 


3) Prayer that Judge issue order for Grand Jury 
o Clerk of Circuit 


B. Wri Judge t i 
Written order entered by Jud: d Jury panel list 


Ct requiring Clerk to select Gran 
within specified reasonable time 


1) Panel list no fewer than 75 nor more than 150 
members 


2) Statutory procedures followed 
3) 17 members constitute jury 


4) No business may be transacted unless 14 jurors in 
attendance 


968.42 


968.43(1) 


Butterworth v Smith 
110 SCt 1376 (1990) 


St v Unnamed Def 


150 Wis. 24 352 (1989) 
St ex rel Steven v Cir Ct 
141 Wis. 2d 239 (1987) 


C. Grand Jury selects presiding juror and clerk à 


p. Employs one or more reporters 


1) To attend sessions 
| 


9) To make and transcribe verbatim record of all | 
proceedings 


5. Secrecy 


A. Grand Jury proceedings may be secret during 
pendency of proceedings 


1) Interest served by se 


orded. 
i d not be ree 
x B. Grand Jury proceedings need no% a 
Bi Wis S600, ore unless so ordered at direction o 
(1978) 
6. Witnesses 
A, Usually subpoenaed 
or 
| = B. Sworn to secrecy and to tell truth by DA 
: presiding juror 
i aning of 
gee C. Subpoena to appear not seizure OBE iem me 
isi 4th Amendment even though inconve 
burdensome 
Uo Dicks 1) No person has justifiable expectation of immunity 
S Es SAIS) Grand Jury subpoena 
i 49 Wis. 24 647 (1971) 
| 
US v Dionisio 
93 SCt 764 (1973) 
»- 
| 
US v Mandujano 
:96 SCt 1768 (1976) 


Maness v Meyers 
95 SCt 584 (1975) 
St ex rel Rizzo v Cty Ct 


32 Wis, 2d 642 (1966) 


not prohibit compelling witness to provide 


Doev US 2) Does a 
meee E (1988) physical evidence that does not have a testimonial f 
2014 WI 124 aspect 
359 Wis. 2d 1 d 
zl 
a 
St ex rel Rizzo v Cty Ct 3) Does not bar testimony about criminal acta barred by 5i 
SUE ME A) statute of limitation 
-— 
Braswell v US 4) Does not protect books and records of “collective 
Taone qe» entities" like partnerships, corporations, and banks 
64 Wis, 2d 354 (1974) 
Doev US : A " 
a. Accused can be compelled to sign nonspecific |. 
los 1988) P DM i 
OTEN consent for release of documents without violating i 


5th Amendment privilege against self-incrimination 


e Signing not testimonial in nature, so long as 
form does not acknowledge existence or 


reed 1976) 5) Does not protect d 


6) Privilege must b 


tv Hall 
65 Wis. 2d 18, 28 (1974) 


St v Hall 
65 Wis. 24 18, 28 (1974) 
: iM 


ao. 


iobair d 


F. Compelling testimony/grant of immunity a 


s be 
972.08(1) 1) If witness takes 5th. Amendment, may RM 
compelled to teatify or produce such eviden! 
of Ct on motion of DA 
1 ity without 
EA SIS 330 a. Ct has no discretion to grant immunity withou' 
(1973) Š motion by DA 
Shelley v St 
89 Wis. 2d 263, 277 
(Ct. App. 1979) 
= = spere ine 2) Order granting or denying motion to compel must be 
65 Wis. 2d 66 (1974) made in open Ct 
Sut aN de: a. Details of DA's motion (such as questions witness to 
65 Wis. 2d 66 (1974) be E to answer) should not be recite! 
open 
motion to compel 
f named witness and ( 
972.08(1) ny forfeiture or 
US v Mandujano 


96 SCt 1768 (1976) 


ee" =— 


G. Right to Counsel 


968.45(1) 1) Witness may retain, confer with, and receive legal 
advice and assistance of counsel 
entitled to presence of Atty while giving testimony 


2) Not 
before Grand Jury 


3) Witness may confer with Atty outside Grand Jury room 
questions that may 


St v Hall 
65 Wis, 24 18 1979 before deciding whether to answer 
tend to be self-incriminating 
976020) H. Witness may be extradited to Wis to testify from 
another state that is a party to the Uniform 
Extradition of Witnesses in Criminal Actions 
i 
7. Indictment | 
Black’ icti " " 
Tu RE A. Indictment is formal ac 
presented to a Ct for pri 
person 
1) In writing 
St ex rel Welch v 
Waukesha Cty Ct 


52 Wis. 2d 221 (1971) 


968.06 
D. Upon indictm 


i ersou v» ~ 
1) All proceedings thereafter same aS ifp 
under § 968.02 as normally done 


filed until 
VIERSEN E. No indictment charging a felony may be 
noncorporate Def has had prelim 


"m, 1 Ct 
1) Def may waive prelim in writing or in open 


JOHN DOE PROCEEDINGS 


NOTE: 2015 Wis. Act 64, effective 10/25/15, made a Pu 
variety of changes to the statutes governing 20 obw 
proceedings, including the following: prohibits o 
Doe proceedings for certain criminal violations am 
generally limits the scope of proceedings; prohibits : 
reserve Judges from conducting John Doe proceedings; 
ifies — ecy order; 


968.26 (1b)(a) 

St v Unnamed Def 

150 Wis. 2d 352 (1989) 
St ex rel Stevens v Cir Ct 
141 Wis. 24 239 (1987) 
Wis JI-Cr SM-12 


968.26(1b)b) 


St v Washington 
83 Wis. 2d 808 (1978) 


Wis JI-Cr SM-12 


‘St exret Reimann 
214 Wis, 2d 605 (19 


St ex rel Kowo 
v Dist Ct 
254 Wie, 


3 (1949) 


968.266) 


ES St ex rel Reimann 
v Cir Ct 


214 Wis. 2d 605 (1997) 


Naseer v Miller 

x re John Doe Petition) 
2010 WI App 142, 1 13 
329 Wis. 2d 724 


St ex rel Unnamed 
Persons v St (In re John 
Doe Proceeding) 

2003 WI 30, 1 30 

260 Wis. 2d 653 


968,26(1m) 


believe crime com 
1) Complains 
2) Complaint need not e 


establish that the complainant has “re 


ommitted 


1) Named person has no r 
inspect DA's transcript 


G. Proceeding to las 
may be extended 


itiated by any person, sworn or unsworn, w’ 
as to Judge that person has ri 


Not necessary that name “ 
actual person’s name may 


ho 


ason to 
isdi 


ion 


ted within Judge's ju 


ant need not know who committed crime 


stablish probable cause but must 
son to believe” 


“John Doe” be used, and 
be used in subpoenas 


right to attend proceedings or 


t no more than six months, but 


2. Role of Judge in John Doe Proceedings 


A. Initial role o! 
complainant has 
committed 


D 


2) 


3) 


4) 


Objective test 


f Judge to determine whether 


“reason to believe" crime was 


‘Allegation must be supported by objective, factual 
assertions, not mere opinions or conclusions 


‘Analysis must be limited to four corners of the 
complaint. Ct cannot. take extraneous matters into 
account until later in the process 


Denial of petition subject to review under § 809.51 
supervisory writ procedures 


B. If petition is filed by DA, Judge shall convene a 


John Doe proceeding 


wrasse 


— — oavul 


968.26(2(am) 


968.26(2)(am) 


968.26(2)(b) 


968.26(2)(b) 


968.26(2)) 


St v Washington. 
83 Wis. 2d 808, 823 
(1978) 

St v O'Connor 

71 Wis. 2d 261, 284 
(1977) 


Stv Washington. 
83 Wis. 24 808 (1978) 


Stv Cummings — 
199 Wis. 2d 721 ( 


C. Ifa petition filed by some 
Judge shall, upon finding 


one other v. " 
“reason to believe» 


matter to DA 


1) If complaint is about DA, 


2) 


3) 


4) 


tor 
refer to a different prosecu! 


i or to 
DA has 90 days from referral to issue charges 
refuse to do 80 

issue charges, DA shall provide the 
enforcement re le 

along with written statement 


If the DA refuses to 
referring Ct with all law 
pertaining to the matter 
why DA is refusing to charge 

Doe proceeding if Judge 
rmine if a crime has 
law enforcement 
ther records the 


Judge shall convene a John 
determines it “necessary to dete 
been committed” after considering 


reports, records, DA reports, and any o! 
Judge finds relevant 


ed magistrate in 


968.26 

St ex rel Robins 
v Madden. 

2009 WI 46 
317 Wis. 24 364 


St v Washington 
83 Wis. 24 808 (1978) 
St ex rel Long v Keyes 
75 Wis. 988 (1889) 


St v Washington 
83 Wis, 2d 808, 823 n.10 
(1978) 


St ex rel Hipp v Murray 
2008 WI 67 
310 Wis. 2d 342 


969.01(3) 
Stv Brady 
180 Wis. 24 443 (1986) 


E. Affirmative duty to examine complainant and those 
witnesses that the Judge determines to be necessary 
and appropriate to ascertain whether a crime was 


committed and by whom 


1) Although usual for DÀ to initiate and conduct 
proceedings, $ 968.26 does not require it, nor does it set 
forth DA's duties with regard to the conduct of the 


hearing 


2) Exclusive power to subpoena any witness or document 


requested by DA or deemed necessary 


a. Authority of John Doe Judge to issue material 
witness warrant under § 969.01(3) questionable 
since John Doe not necessarily a “felony criminal 


proceeding” as required 


. Subpoena for documents must be 


based 


owed 


1 Atty 20" 
onting Witnes as witnesses or 


4) Advise Atty represi 
SS „examine 8! 
] 


968.26 
to examine client or cross 
argue before Judge 

poaae) F. Secreey of proceedings | 

Doe 

preset 1) Proceedings n, although John D 

presumptively open, K 
T T ONA Judge may close to public for compelling reasons 1 
141 Wis. 2d 239 (1987) exercise of sound discretion 
2) CAUTION: Because of presumption Duc n 
proceedings are open to the public, any © 
secrecy should balance any compelling need for secrecy 
against public interest in open. proceedings 
In re Wis Family 
Counseling Servs v St 3) Factors to consider 
95 Wis. 2d 670 
(Ct. App. 1980) 
a. Keeping John Doe target from fleeing 
b. Keeping arrested Def from knowledge that might 
caus 
St v Cummings 


199 Wis, 2d 721 (1996) 


Recommendation 


65 Wis. 24 66 (1974) 


St ex rel Newspapers Inc 
v Cir Ct 
65 Wis. 2 66 (1974) 


6) Attys and witnesses should be told on record at 
beginning, close, or adjournment of testimony not to 
discuss proceedings or testimony with anyone 


a. Should be advised that violation of secrecy order 
will subject person to contempt penalties 5 


b. John Doe Judge has no authority to require counsel | 
for a witness to take an oath of secrecy when 
proceedings are already subject to secrecy oath 


G. If immunity to be granted, motion of DA and actual 
grant of immunity must be in open Ct 


H. Compelling testimony 


1) Motion by DA to compel witness to testify made in 
John Doe proceeding 


2) Ct’s ruling on motion itse 


a. Details of DA’s 
be compelled to 
open Ct 


. State only tha: 
testimony of n 
granted or den 


I. Access to testimony 
that state 


any stateme’ 


1) Def has access to 
timony in Johi 


971.23(1) 
has, including tes 


2) DA has access to transcript 
im or 
à. Only that portion of tastimony used at proto 
trial open to inspection 


to testify at trial, Def 


3) I£ DA calls John Doe witness 
must be allowed to use that witnese's John Doe 


testimony to impeach 


971.2380) 


a. Allowed even if DA does not use John Doe 
testimony 


ts related to the proceedings 
Judge 


a) J. Any search warran' 
must be issued by a different 


968.26(2X(d) 


968.26(2)d) 


St v O'Connor. 
71 Wis, 2 261 (1977) 


St v Unnamed Def 
150 Wis. 2d 352 (1989) 


CR 48-16 
(2022) 


C. Warrant issued for arrest of accused 
D. Findings of Ct should be made on record 


4. John Doe Problems 


See A. John Doe investigation limited to subject matter of 
(978). xis complaint on which proceedings commenced, and 
thus relevancy issues arise 1 
1) Test is that information sought must be connected with 
the suspected criminal activity in some manner 
p ee es, xis 2) John Doe proceeding not to be used as discovery tool to 
(Ct. App. 1982) aid prosecution after complaint issued 
a. Writ of prohibition may issue to prevent John Doe 
proceeding from exceeding lawful scope 
St v Washington B. Sec. 968.26 
en eae does not sp 


83 Wis, 2d 808 (1978) 


ay chi 


Custodian of Recorde i 
LT: 4) Custodian of documents m: ble 
Dooa wies crate broad and therefore unreasona 
272 Wis. 2d 208 
‘amended and 
reconsideration denied 
2004 WI 149 
277 Wis. 2d 75 
ssist, OF 
C. If DA did not make complaint or refuses t0 SS ei 
if DA's office involved, may have to epit 
Prosecutor 
4 ogress, 
Stour d D. Even while a John Doe proceeding is ia pros 
RES d the DA maintains the ability to issue a complaint 
ith law 
Sto Olona E. Discretion of Ct to permit public officials wi 
vae a aa enforcement responsibilities to be present during 
access to transcript 


examination and to permit 


entation of 


F. Conflicts caused by multiple repres! 
witness by Atty 


St v Miller 
160 Wis. 2d 646 (1991) 


St ex rel Unnamed 
Persons v St (In. re Joh 
Doe Proceeding) 


2003 WI 30 
260 Wis. 2d 653 


St ex rel Unnamed 
Persons v St (In re Jo h 


Doe Proceeding) 
2003 WI 30 
260 Wis, 2d 653 


CR 49 
INQUESTS 


Purpose and Venue 
Who May Order ........ mm] 
Hearing Procedure 


Juror Selection 


Verdict... 
Confidentiality of Record 


INQUESTS 


42 Wis. 2d 368 (1969) 


979.04(1), (2) 

Mohrhusen v McCann. 
62 Wis. 2d 509 (1974) 
St ex rel Kurkierewicz 


979.051) 


979.04(1) 
Mohrhusen v 
62 Wis. 2d 509 (1974) 


1. Purpose and Venue 
A. To inquire how a person died 


B. Called when DA has reason to believe a death was 
caused under circumstances indicating 


1) A type of homicide 
2) Criminal negligence 
3) Suicide 
C. May be in any Cty where a trial may be held if 
criminal charges 
2. Who May Order 
A. DA I 


979.05(2) 


979.056) 


979.05(6) 
Stecrel Schulter. 


v Roraff 
39 Wis. 24 342 (1968) 


otherwise 


less 4 
op al examiner 


C. Conducted in front of a jury V n 
medic: 


requested by DA or coroner OF 


D. Jury shall consist of six (6) jurors 


as set 
E. Jurors should be summoned in same manner 
out in §§ 756.04, 756.05 


F. Ct may give appropriate preliminary instructions 


G. DA may make statements to jurors at any time 
during the proceedings on evidentiary Or 


procedural matters 


H. Court may order proceeding to be secret on own or 


at DA's request. 


I. Burden of Proof 


979.05(7) F. Jurors to be compensated as under $ 756.25 


= 
5. Inquest Witnesses 
979.06(1) A. To be subpoenaed by Ct at request of DA or coroner 
or medical examiner 
979.06(2) 1) May include the calling of expert witnesses 
979.06(3) B. Witnesses may haye counsel present, however 
1) They cannot conduct own questioning 
2) They cannot argue to Ct or jury 
C. Witnesses shall be sworn by oath set out in 
§ 979.06(4) 
979.06(5) D. Testimony must be reduced to writing or recorded 
a 979.06(6) E. Inquest witnesses to be reimbursed as any other 
pae witnesses ; 
6. Compelled Testimony j 
979,07(1)(a) A. Witnesses may assert the privilege against self- 
incrimination with the following results 
1) DA may grant immunity 
2) Testimony may be compelled 
979.07(2) 3) If witness refuses, may be subject to contempt under 
Ch 785 
979.07(1)(b) B. Any immunity is subject to § 972.085 restrictions 


C. See Ch 26, this volume, for discussion of immunity 


CR 49-5 
(2022) 


mitted by DA 


979.080 A. Prepared and sub; 
i py Ct 
B. The final instructions shall be compiled PY 
Ae nses 

ERA C. Instructions shall include those criminal o g 

for which the Ct believes A reasonable j 

return a verdict 
979.089) D. Written instructions to be sent in with the jury 

during deliberations 

8. Verdict 

MES DRE) A. Verdict form must allow consideration of either of 

following 


1) Death caused by criminal means 


a. Specific crime(s), and 1 


CR 50 
SEXUALLY VIOLENT PERSON COMMITMENT 


1. General Provisions .......eeeenrenennnnnnnnmnnnnnn nnne CR 50-3 


Petition for Supervised Release ..........« e CR 50-18 
Petition for Discharge .......... eem CR 50-22 
Collateral Attack ...............em .. CR 50-24 


2. 
3. 
4. 
5. 
6. 


Notice Concerning Relea: 


SEXUALLY VIOLENT PERSON COMMITMENT 


1. General Provisions 


A. Nature and Purpose 


‘St v Carpenter 1) A eivil commitment procedure primarily intended to 

ee 22.252 (1995) provide treatment to offenders and protect public from 

197 Wis. 2d 279 (1995) dangerous sex offenders who meet the commitment 
criteria 

St v Rachel 2) Rules of Civil Procedure apply 


980.01(1m) 


St v Laxton 
2002 WI 82 
254 Wis, 2d 186 


980.01(6)(s) 
Sto Irish 

210 Wis. 2d 107 
(Ct. App. 1997) 


980.01(6)(am) 


disorder wer — i 
ge in one oF more acts 9> 


from mental 
person will engai 
violence 


e likely than not 


e “Likely” means mor 


e Proof of lack of control is established py nexus 
d dangerousnes? 


between mental disorder an 


4) "Sexually violent offense” means any of the following 


crime specified in §§ 940.225(1), (2), OF (3), 
8.07, or 948.08: 


a 

948,02(1) or (2), 948.025, 948.06, 94 

b. An offense that before June 2, 1994, was a crime 
under Wis law, and that is comparable to any crime 


specified in para. a. above 


©), 940.195(4) 


specified in. 88 940.01, 940.02, 940.03, 
1 9 
943.10, 


c. Any crime 
940.0! 


5 0 


St 

en eR A 6) “Mental disorder” means a congenital or acquired 

(Ct. App. 1998) condition affecting the emotional or volitional capacity 
that predisposes a person to engage in acts of sexual 


violence 
280.0118) 7) “Substantially probable” means “much more likely than 
not” 
St ex rel Pharm 7 
2007 WI 18 9% v Bartow C. Jurisdiction 
298 Wis, 2d 702 
ONA 1) Enrolled tribal member committing offenses on 
262 Wis. 2d 354 reservation subject to proceedings 
2) Interstate Agreement on Detainers (AD) and 
extradition waivers do not prevent Wis from. 
commencing Ch 980 commitment proceeding 
980.02 E 
:980.02(1) 
Stv Bell 
2006 WI App 30, 4 17 
289 Wis. 2d 275 
St v Byers 
2003 WI 86, 4 43 


263 Wis. 2d 113 


DA of Cty of conviction, : 
adjudication, or § 971.17 finding 


e DA of Cty where 


or be placed upon discharge 


pep DEANE. e DA of Cty in which the person ie in custody 
Ri rh (in re 9) Petition must be filed before person is released or 
Commitment of Stanley) discharged 

2014 WI App 89, y 23 

856 Wis. 2d 268 

SUW iv, 58 3) Petition may be filed after person's parole or extended 
$42 Wis.2d52 supervision is revoked 


4) Petition shall allege 


satisfies any of the following 


a. Person 


St v Wolfe 


2001 Wh App 138. 7) Need not be served on subject before initial appearance 
246 Wis. 2d 233 
aoea B. Venue 
ua 
1) Petition may be filed in Circuit Ct of 38 
a. Cty of original conviction, delinquency adjudication, G 
or commitment order à 
980025) * DOJ may always file petition in Circuit Ct of 
Dane Cty a 
A : | 
b. Cty of intended placement or residence H 
? pai - 
C. Cty where in custody, imprisoned, or currently 
placed 1 
980.02(6) 


NOTE: Juv Ct does not HEN Juriadiction, over a petition 
filed under § 9 


980.034 


hearing, subject 


use 
ble cause hea be 


8) Within 20 days after probal 
r trial. Ti 


may seek change of venue fo 
extended for cause 


sted by affidavit 


be supp 
e PUPP tioner may file 


a. Motion for change must "m 
idice; petitio 


showing nature of preju 
counter-affidavit 


b. Only one change allowed 


c. Ct may order change of location oF select jury from 


second Cty 


C. Ct's duty upon filing of petition 


1) Review to determine whether immediate detention 


order needed 


a. Issue detention order if probable cause to believe 


person eligible to be committe 


d as an SVP 


= 


980.0311) 


c v Spaeth (Tn re 
‘ommitment of Spaeth) 
2014 WI 71, Y 15 

355 Wis. 2d 761 


312 Wis. 24 695 


Stv Brown 
215 Wis. 2d 716, 727 
(Ct. App. 1997) 


Stv Matthews 
2021 WI 42, 44 20, 24 
397 Wis. 2d 1 


b. Other parties may be designated by Ct to receive 


notice 


4) If the requirements of § 980,02 are satisfied at the 
filing of the petition, petition is not invalidated if the 


predicate conviction is reversed. 


afforded criminal Def 


1) Sec. 971.14 competency 


D. Def's Rights—Not necessarily same rights as those 


examination is not available to 


person subject to Ch 980 


2) Substitution: governed by civil substitution rules, 


8 801.58(1) 


Request is timely if filed before Ct hearing a 
preliminary contested matter, which is a substantive 
issue going to the ultimate merits of the case; not 


procedural 


3) Counsel: Ct shall refer poreon t to SPD, 2 shall 


appoint counsel regard] 


made at 


Stv Lombard Be statements ‘pject to E 
SOC d. For example, State may “i Peso] 
GU E pre-petition interview that do not exp 4 
future criminal prosecution 
3 5 2, 
221 Wier 24275 e. Includes refusal to be examined by expe 
(Ct. App. 1998), aff'd, psychiatrists or psychologists 
227 Wis. 24 423 (1999) 
b interviewed 
aay f State can comment on refusal to be 
25:9 5) Present and cross-examine witnesses 
980.03(3) 6) Jury may be requested by the subject of the eek 
the person’s Atty, or the petitioner. Ct may 
trial on own motion 
Eo 7) Unanimous verdict 
= 8) All hearings reported by Ct reporter 
980.031(3), (4) 
to subject for 
vw nt Def cannot 
Stv Thiel 
2004 WI App 225 
277 Wis. 2d 698 
980.042) 
980.04(2)(a), (b)1. 
980.04(2)(a), (b)1. 
CR 50-10 


980.04(2)(b)2. c. Ifperson named in petition is in custody under a. 
sentence, dispositional order, or commitment, and if 
probable cause hearing will be held after the date 
the person is scheduled to be released or 
discharged, then: E 


e Probable cause hearing shall be held no later 
than 10 days after the scheduled release or 
discharge date 


e Unless time extended by Ct for good cause 
shown on its own motion, motion of any party, or 


stipulation of parties 


remit) 2) Determine whether probable cause exists that person is 
sexually violent 


a. Ifprobable cause found 


| 4) Motions 
r probable cause hearing, M us 
jurisdiction or competency s 
the petition shall be file 


980.0 
SER a. Within 30 days afte 
motion challenging 
Ct or timeliness of 
§ 980.02 
b. Failure to file waives challenges to petition filed 
under § 980.02 


2 " 
itus c, Ct may exercise personal jurisdiction over person 
named in § 980.02 petition, although person not 
with verified petition 


served under § 801.11(1) or (2) 
or order for detention and person 
probable cause hearing 


has not had 


F. Discovery: § 980.036 governs discovery; Ch 804 does 


not apply 


shall 


St v Jendusa 
2021 WI 24, 99 30-31, 36 
396 Wis. 2d 34 


2) 


g. Results of scientific, physical, mental, psychological 
testing that prosecuting Atty intends to use at trial 
or proceeding and raw data used in testing 


+ Including Wisconsin-specific risk assessment, 
data 


h. Any physical or documentary evidence to be offered. 
at trial or proceeding 


i. Exculpatory evidence 


Upon demand, subject must disclose to the prosecuting 
Atty and permit inspection, copying, and 
photographing of the following in eubject'e or subject 
Atty’s possession, custody, or control: 


a. List of witnesses to be called at trial or proceeding, 
and witnesses’ addresses; disclosure does not apply 
to rebuttal or impeachment witnesses 


. Any relevant written or recorded statements, 
including § 980.031(5) reports, of witnesses to be | 


y .ubject tO 
c, In addition, Ct may advise SED o f untimely 
§ 980.0364), of failure to disclos 
disclosure 


5) Miscellaneous 


1 itness 
cud a. No comment on failure to call a disclosed wi 
Mok f raw 
ar b. Ct may order the production of any fees pon ae 
data intended to be introduced at tri aad 
for testing or analysis subject to term: 
conditions 
a c. Ct may issue a protective order 
i or 
3 d. Ctmay inspect documents, in camera, to mask 
delete irrelevant matter 
e. Parties have a continuing duty to disclose 
G. Trial 


‘probable cause 


St v Zanelli 
212 Wis. 2d 358 
(Ct. App. 1997) 


St v Franklin. 
2004 WI 38, 44 14-16 
270 Wis. 2d 271 

St v Kaminski 

2009 WI App 175, 44 10- 
12, 322 Wis, 2d 653 


980.05(2m)(a), (b) 
805.08(3), 

St v Treadway 
2002 WI App 195 
257 Wis, 2d 467 


980.05(2m)(c) 


980.05(8)(a) 


4) Jury trial, if requested, within 10 days after probable 
cause hearing or upon Ct's own motion; otherwise, trial 


to Ct 


a. Ifone party withdraws request for jury trial, two 
persons who did not make request must consent 
(the subject of the petition, subject’s counsel, DA, or 


DOJ) 


b. Civil rules apply, but four peremptory strikes 
rather than three 


c. At any time before verdict, parties may, with Ct 
approval, stipulate that jury be less than 12 


5) Burden of proof on petitioner 


Must prove beyond reasonable doubt that subject is 


St v Budd 
2007 WI App 245, 4 18. 
306 Wis. 21167." 


980.031(5) 
‘St v Madison 
| 2004 WI App 46 


971 Wis. 2d 218 


z s for 
£ Evidenco of general screening EM to whether 
of Ch 980 proceedings is not rele’ 
specific respondent is SVP 
j jtted upon 
6) "Telephonie and audiovisual testimony Porm 
showing of good cause under § 807.1 


ct to sequestration, 
written report 
ding 


ses are not subject 
unless they submit a 
10 days before procee: 


7) Professional witnes 
and may not testify. 
to both parties at least 


H. Unanimity requires only that jury find 


mental disorder. Jury nee g 
mental disorder. It is Trial Ct’s discret 


to submit a general or special verdict 


I. Commitment 


soon as possible after 


hat the person be 


sas en DB 4) Order for involuntary medication must follow 
237 Wis. 2d 1 provisions of Ch 51 


a, Order for involuntary medication expires unless it 
receives the appropriate periodic review 


J. Postcommitment requirements 


980.063 1) Must provide a biological specimen to state laboratories 
for DNA analysis 
980.07(1)-(3) 2) Reexamination must be conducted within 12 months 


after date of initial commitment and again thereafter 
at least once each 12 months to determine whether Ct 
should consider supervised release or discharge 


a. Person has right to retain qualified expert to 
c nt if 


St v Jones b. 
2013 WI App 151, 1 6 
352 Wis. 2d 87 


= 


980.038(4) 


980,07(4), (6) 


A. Time frame 


n pesti e may 
PUE 1) Any person committed to institutions aer y 
petition committing Ct to modify # 


980. jj. 15s itment 
St Reel Ven a, Ibis at least 12 months after initial comm 

2001 WI App 263 order, or 

249 Wis. 2d 1 


b. Itis atleast 12 months since the most e M 
release petition was denied, or since supervi: 
release was denied under § 980.09(4), or 

least 12 months after most recent order for 


c. Itisat 
e was revoked 


supervised releas 


re the person is 


pa NOTE: The director of the facility whe 
placed may file a petition at any time. 


'980.08(3)(a) 


à before petition 
)t may appoint that 


to commitment 


277 Wis. 2d 698 


980.08(4)(a) 


980.03(4Xcj) 


980.08(4)(c) 


3) Ct, without jury, must hear petition within 120 days 
after Ct-appointed examiner's report filed with Ct 
unless Ot for good cause extends time 


B. Hearing. 


1) Burden is on petitioner to establish criteria by clear 
and convincing evidence 


2) In making decision, Ct may consider 


a. 


Nature and circumstances of the behavior that was 
the basis for the petition 


Person's mental history and present mental 
condition 

Where person will live and how support will be 
provided 

Access to treatment 


* Decision involving person who is a serious child 
sexual offender may not be based only on fact 


Ct shall order Cty of person's residence» deo 


980.08(4(dm)1, 4. E z 
by DHS under § 980.105, to DEEDAR the order - 
submitted to DHS within 120 days r 
| upervised 
po O 8) Ct shall direct DHS to use report to DEEPER y Ciy > 
release plan and submit within 30 day! may grant one b 
submitted ite report; for good cause, 
30-day extension 
i Ct 
980.08(4)(e) 6) If plan is inadequate because of treatment oppna 
shall order DHS to prepare another plan 
§ 980,084) 
^ 
aep) 1) Ct shall approve the plan if it meets the pereo o 
ye a i needs 
3012 WI App 43 treatment needs and the community's safety 
340 Wis. 2d 654 
C. Municipal involvement 
Hub cR 1). Ch 080 docs not provide for municipal involvement in 
99, 400 Wis. 9d 2H x selecting placement residence 
d from intervening under 


dence for the 


St v Morford 4) State may seek to modify supervised release order 


2004 WI 5, 4 56 
268 Wis. 2d 300 
police dept and sheriff for the 


5) Ct must notify munieipal 
hich person will be residing, = 


municipality and Cty in wl 
before release 
to locate placement for committed 


Ras 6) Although failure 
SC Wee individual ordered released is a procedural-due-process 
St v Sprosty violation, the remedy is not release. Ct may order, 
227 Wis. 2 316, 320, under appropriate circumstances, DHS to create a 
836-37 (1999) facility to accommodate the individual 
980.087) E. Revocation of supervised release 
980.08(7)(8), (b) 1) DHS may detain person or petition for revocation if it. 
believes that person has violated or threatened to 
violate any condition or rule of supervised release or 
that person is threat to safety of others 
880.08070) 2 DHS must submit a statement to Ct an 
of SPD within 72 hours after the d 
probable cause of d and 
supervised rel 
950.087) 3) 
980.08(8) 
St v VanBronkhorst 
2001 WI App 190 


247 Wis. 2d 247 


4, Petition for Discharge des a uy 
Seno) A. Committed person may petition for 
time 
aring unless 
SSSH B. Ct shall deny the petition without ae XL UT 
2000 WT 46 the petition or the record contains Dd person’s 
325 Wis, 2d 1 Ct or jury would likely CREDAT M $ person no Jonger 
Susie, condition has changed so tha! € Prost recent 
Sees meets the SVP criteria (1) since the moet 
Fe Ss order denying the discharge on the ser it there has 
(2) since the date of initial coni ET, 
not been a previous hearing on the 
discharge 
i ive 
1) Parties may use experts to support era 
positions. Ct may appoint examiners unde: 
§ 980.09(1m)(d) 
pcan As eel Alger) 2) Sec. 907.02(1) does not apply to petitions filed before 
2018 WI App 148, € 1 ua 
352 Wis. 2d 145. aff'd. 
2015 WI 3, 4 4 
360 Wis. 2d 193 
:980.09(1m) 
St v Arends 
2010 WI 46 
325 Wis. 2d 1 
St v Arends 
2010 WI 46 
325 Wis. 2d 1 
St v Hager 
2018 WI 40 
381 Wis. 24 74 
St v Talley 


2017 WI 21, 44 27, 35, 39 
373 Wis. 24 610 


980.09(2) b. If Ct determines that record does not contain facts 
from which Ct or jury would likely conclude the 
person no longer meets the criteria for commitment, 
Ct shall deny the petition 


980.09(2) e. If Ct determines that the record does contain facts 
from which a Ct or jury would likely conclude the 
person no longer meets the criteria for commitment, 
Ct shall set the matter for trial 


k 
Su3LLVW 
Jnav 


a 
St v Ermers d. “Condition has changed” includes any change in the 
z wo E SAEC petitioner and any change in professional 
knowledge and research if that change could result 
in petitioner not meeting the SVP criteria 
p RE e. New research must be coupled with application to 
2014 WI App 28, 1 petitioner 
353 Wis. 2d 219 
St v Talley TAS P E 
2017 WI 21, 14 34-85, 39 f£ Expert’s opinion must be based on new fact, new 
373 Wis. 2d 610 j research, or new professional knowledge 
Stv E ^ È 


2012 WI App 134 
345 Wis. 3d 351 


l— HÁ 


980.094) 


980.094) 


St v Allison. 
2010 WI App 103, ¥ 18 
329 Wis, 2d 129 


980.095 


i den, 
4) If Ct or jury is satisfied that Stato has met ite ether 
Ct shall proceed under § 980.08 to determine Tease, 
commitment should be modified to superi 

unless the person waives consideration o ie, 

§ 980.08(4)(cg) criteria 


Tf consideration of 980.08 (4)(c6) is 
denial of supervised relief 


8 waived, waiver is @ 


6) Summary judgment under § 802.08 is not available. 
or hold hearing 


Options are to deny petition 


. Trial Procedure 


1) Jury of 6 may be requested by DA or DOJ, whichever 
filed the petition, or by the petitioner or petitioner’ C 
Atty. Jury is waived unless requested within 10 days 
after Ct’s determination that Ct or jury would likely 
conclude that person's condition has sufficiently 

changed. 


2) Juries shall be selected and treated as in civil actions 


3) Peremptory challenges shall begin with the State. If 
ines to e lenge shall be € 


he chalk 


5 of the jurors 


6. Notice Concerning Release or Discharge 


A. DHS shall notify the following if a person released 
or discharged 


1) Victim 


2) Adult member of victim's family, if victim died 
3) Adult member of victim's family, if victim under 18 
4) DOC 


B. Notice to be postmarked at least 7 days before 
release or discharge 


CR 51: JUVENILE/ADULT MATTERS 


l. Original Jurisdiction of Adult Court ........... 
2. Jurisdiction by Waiver from Juvenile Court to 
Adult Court .. iiit 
3. Adult Court Options: jo Bütteheing Under 
Juvenile Justice Code 
4. Expunction 
1. Original Jurisdiction of Adult Court 
dere) A. “Adult,” for purposes of investigating or prosecuting 
2018 Wi 51 a person who is alleged to have violated a state or 
S81 Wis, 24 522 federal criminal law or any civil law or municipal 
ordinance, means a person who has attained 17 
years of age at the time of charge 
PE) B. Juv adjudicated delinquent and alleged to have 
218 Wis. 24 52 committed offenses of battery by prisoner or assault 
(Ct. App. 1998) by prisoner, while placed in a Juv correctional 
facility, a Juv detention facility or a secured 
RCCCY, or who has been end Selimavent 
and is alleged to 
$ 938.183(1)(ar) 
§:938.183(1)(b) 
St v Hinkle 
2019 WI 96 
389 Wis. 2d 1 


$ 938.1850) 


§ 938.183(1)(am) 


§ 938.183(1)(ar) 


§ 938.183(1m)(a) 


§ 970.032 


St v Geyser 
2020 WI App 58 
394 Wis. 2d 96 


St v Kleser 
2010 WI 86 

328 Wis. 2d 42 
St v Verhagen 

198 Wis. 2d 177 
(Ct. App. 1995) 
BMC Form CR-223 


$970.032(2) 
$971.31(13) 


i ist- 
d to have attempted OF commi E 
entional homicide, OF alleges ^ Aste 
tional homicide or 
fter 10th birthday 


E. Juv allege 
degree int: 
committed 2nd-degree inten! 
degree reckless homicide on or 9 

joinable 

1) Crim Ct also has jurisdiction over any offense Jo! 
under § 971,12(1) 

subject to 


above are 9 
ximinal 


F. Juvs specified in Secs. B-E. 
provisions of Criminal Code, including © 
penalties, except 
1) If Juv under age of 15, may only be held in Juv 
portion of Cty i 


detention or Juv 
Adult Jurisdiction of a Juvenile 
cause for an 
shall dismiss the 


G. Determination of 


1) If Adult Ct determines no probable 
original jurisdiction offense, the Ct 
case and discharge the Juv 


cause at prelim as to an 
motion of the Juv 


2) If Adult Ct finds robable 


or 


is Juv proves by 


$938.18 2. Jurisdiction by Waiver from Juvenile Court to 
Adult Court (See Juvenile Benchbook, JV 5, Sec, 


3) 


§ 938.18(1) (8) A. Juv age 14 or over alleged to have done any of the 
following 


1 Manufactured, distributed, or delivered controlled 
substance [8 961.41(1)] 


2) Committed felony murder [$ 940.03], 2nd-degree 
reckless homicide [§ 940.06], 1st- or 2nd-degree sexual 
assault [§ 940,225(1) or (2)], taking hostages 
[§ 940.305], kidnapping [§ 940.31], burglary while 
armed or using explosive or engaging in battery 
[§ 943.10(2)], robbery by use or threat of use of 
dangerous weapon or item appearing to be dangerous 
weapon [$ 943.32(2)], or robbery of a financial 
institution [§ 943.87] 


$938.18(1)() B. Juv age 14 or over álegg to baze committed, at the 
request of ozi fo e ] 


§938.18(1)(c) 


St v Becker 
74 Wis. 2d 675 (1976) 


waived case to 


| St v Phil 
a 20a WI Amo 3 G. Adult Ct must remand all counts of wal aive any 
| 352 Wie, 24 495 Juv Ct if Juv Ct lacked competency 


count 


ntencing Under 


É 3. Adult Court Options for Se 
Juvenile Justice Code 


desde A. If C aive Juv, but Juv 
RMC Y riminal Ct does not reverse wav! ^ 
ace found to have committed lesser of ei eue di 
(but not offense giving Criminal Ct 
jurisdiction to which it was joined), Criminal Ct 
shall find Juv delinquent and impose Juv 
disposition if any of following apply 
| 
] 


8 938.183 (1m)(c)1.. 1) Criminal Ct finds Juv committed lesser offense or 
joined offense that is NOT 


a. Violation o£ $ 940.20(1) or (2m) or § 946.63 [battery 
iult by 


by prisoner, battery to aftercare agent, or assa 
prisoner] “under circumstances described in 
§ 938.183(1)(a),” 


§ 938.183(1m)(c)2. 


a. Violation of § 940.20(1), (2m), or § 946.43 “under 
circumstances described in § 938.183(1)(a),” that is 
an attempt to violate § 940.01 or a violation of 
§ 940.02 or § 940.05 “under circumstances described 


in § 938.183(1)(am)” or 


b. A “waivable offense,” but Criminal Ct determines, 
after a consideration of the waiver criteria under 
§ 938.18, that Juv has proved by clear and 
convincing evidence it would be in best interests of 
Juv and public to find him/her delinquent and 
impose Juv disposition 


c. Example: 14-year-old Juv accused of Ist-degree 
intentional homicide, but found guilty of 2nd-degree 
intentional homicide | 


4. Expunction 


$938.355(4m) A. 17-year-old's right to request expunction of 
delinquency adjudications applies to adjudications 
under $ 48.12, 1: Stats 5.12 À 


